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QUESTIONS PRESENTED 


Section 204(j)(3) of the Housing and Rent Act of 
1947, as amended by the Housing and Rent Acts of 1949 
and 1950, provides that the Housing Expediter shall termi¬ 
nate rent control in any incorporated city: 

.. upon receipt of a resolution of its governing body 
adopted for that purpose in accordance with applicable 
local law and based upon a finding by such governing 
body reached as the result of a public hearing held 
after ten days’ notice, that there no longer exists suck 
a shortage in rental housing accommodations as to re¬ 
quire rent control in such city . . [Italics added]. 

The questions presented are: 

1. Whether, under the above statute, the Housing Ex¬ 
pediter must, upon receiving a resolution, automatically 
end rent control, as the City of Los Angeles contends, or 
whether, as the appellants contend, the Expediter must first 
find that the resolution meets the statutory requirements 
that it be (a) “adopted ... in accordance with applicable 
local law,” and (b) “based upon a finding . . . reached, 
as a result of a public hearing” that rent control is no 
longer locally necessary. 

2. Whether, if the Housing Expediter proposes to give 
effect to a decontrol resolution without having first found 
that it complies with the statutory requirements, his action 
is subject to judicial review. 

3. Whether the resolution certified to the Expediter by 
the Los Angeles City Council was “adopted ... in accord¬ 
ance with applicable local law.” 

4. Whether the complaint adequately alleges that the 
resolution was not “based upon a finding . . . reached as a 
result of a public hearing” that rent control was no longer 
locally necessary. 
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IN THE 


Amtell States Court ot Appeals} for 
tf)E ©tgfrict of Columbia Circuit 


Maxwell Miller, individually and as a 
member and representative of Los An¬ 
geles Tenants Council, a voluntary 
unincorporated association, and for and 
on behalf of each and all of the members 
of said Association, Estelle Ross, Ra¬ 
chel Ross, Olin Q. Porter, Stephen 
D. Brown, Edward J. Siegfried, Dora 
N. O’connor and Mabel Winsor, 

Appellants, 

vs. 

Tighe Woods, individually and as Expediter 
.of the Office of Housing Expediter, Does 
1 to 10 inclusive, Richard Roe Agencies 
1 to 10 inclusive, Richard Roe Organi¬ 
zations, 1 to 10 inclusive, 

Appellees, 

The City of Los Angeles, a municipal 
corporation and Mary Browning and 
Elbert D. Owen, individually and as 
Secretary and Vice-President, respectively, 
and members of the Small Property 
Owners League, a voluntary, unincor¬ 
porated Association, 

Appellees in Intervention. 


No. 10764 


BRIEF FOR THE APPELLANTS 
JURISDICTIONAL STATEMENT 

The pleadings disclosing the basis upon which it is con¬ 
tended that the court below had jurisdiction and that this 
Court has jurisdiction are set forth in the Statement of 
Case which follows. 
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The statutory provisions believed to sustain the juris¬ 
diction of the court below and of this Court are, respec¬ 
tively, Title 11, Section 301 of the District of Columbia 
Code, and Sections 1331, 1332, 1291 and 1292(1) of 
Title 28, United States Code. 

STATEMENT OF CASE 
I 

This suit was brought by Maxwell Miller, individually 
and as a representative of the Los Angeles Tenants Coun¬ 
cil on behalf of its members, and by several named indi¬ 
vidual plaintiffs. The defendant originally named in the 
complaint was Tighe Woods, individually and as Expediter 
of the Office of Housing Expediter. The relief sought was 
an injunction restraining the defendant Woods from termi¬ 
nating rent control in the City of Los Angeles pursuant to 
a resolution of the Los Angeles City Council. A temporary 
restraining order was issued by Judge Kirkland of the 
United States District Court for the District of Columbia. 

Thereafter the City of Los Angeles and Mary Brown¬ 
ing and Elbert D. Owen, representing the Small Property 
Owners League, were permitted to intervene. The City of 
Los Angeles filed a motion to dismiss the complaint. 

On August 28, 1950, the plaintiffs’ motion for a prelim¬ 
inary injunction and the motion to dismiss filed by the City 
of Los Angeles came on for hearing before Judge Mat¬ 
thews. At the hearing, the Court heard argument on the 
motion to dismiss and, at the conclusion of the argument, 
granted the motion and entered an order dismissing the 
complaint. The Court did not consider the plaintiffs’ mo¬ 
tion for a temporary injunction and did not receive the 
evidence proffered in its support. 

The plaintiffs thereupon took the present appeal from the 
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order dismissing the complaint. This Court, upon applica¬ 
tion of the Appellants and over the objections of the City, 
has granted an injunction pending appeal. 

II 

Section 204(j) (3) of the Housing and Rent Act of 
1947, U. S. Code, Title 50 App. §1894(j)(3), (Act of 
June 30, 1947, c.163, Title II, §204, 61 Stat. 197), as 
successively amended by the Housing and Rent Acts of 
1949 (Act of March 30, 1949, c.42, Title II, §203, 63 
Stat. 21) and 1950 (Act of June 23, 1950), provides that 
the Housing Expediter shall terminate rent control in any 
incorporated city: 

“. . . upon receipt of a resolution of its governing body 
adopted for that purpose in accordance tvith applicable 
local law and based upon a finding by such governing 
body reached as the result of a public hearing held 
after ten days’ notice, that there no longer exists suck 
a shortage in rented housing accommodations as to 
require rent control in such city . . .” (Emphasis 
added) 

The City Council of the City of Los Angeles, at a meet¬ 
ing held on July 28, 1950, adopted a resolution containing 
a finding that there no longer exists a shortage in rental 
housing accommodations such as to require rent control in 
Los Angeles. This resolution was transmitted to the de¬ 
fendant Housing Expediter, who, the complaint alleges 
(Par. XX), threatens, in reliance on the resolution, to 
terminate rent control in the City of Los Angeles. This 
suit was brought to enjoin him from so doing, on the ground 
that the requirements of Section 204(j) (3) have not been 
met. 

The complaint alleges that the action of the Los Angeles 
City Council fails to comply with the requirements of Sec- 
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tion 204(j) (3) in two separate respects. The plaintiffs 
contend, in the first place, that the resolution was not 
adopted “in accordance with applicable local law” in that 
the City Council, in seeking to make the resolution im¬ 
mediately effective, violated the provisions of the Charter 
of the City of Los Angeles. Section 281 of that Charter 
provides that “no ordinance, legislative, administrative or 
executive, passed by the Council, shall go into effect until 
the expiration of 30 days from its publication . . Sec¬ 
tion 282 of the City Charter provides that within the 30 
days mentioned in the preceding section, a petition may be 
addressed to the Council demanding a popular referendum 
on any ordinance, order or resolution to which Section 281 
is applicable. If such a petition is signed by 10% of the 
qualified electors of the city, the ordinance, order or reso¬ 
lution passed by the Council cannot go into effect until it 
has been approved by a majority of the qualified electors 
of the city. 

The complaint alleges (Par. XVI) that immediately 
after the adoption of the resolution of July 28, refendary 
petitions to revoke the resolution were circulated among the 
electors of the City of Los Angeles; that, despite the pro¬ 
visions of the Charter the City Council forwarded the 
resolution to the defendant Housing Expediter without 
waiting thirty days; and that unless the Housing Expediter 
is restrained from terminating rent control for the City 
of Los Angeles, “the right of the voters of the City of 
Los Angeles to such referendum will be defeated and for¬ 
ever lost.”' 

It is the contention of the plaintiffs that the action of 
the City Council to decontrol rents in the City of Los An¬ 
geles was invalid until 30 days from the publication of the 
resolution of July 28, 1950. The complaint alleges (Par. 
XVI) that the City Council did not wait thirty days after 
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publication before forwarding the resolution to the Housing 
Expediter. In fact the resolution has never yet been pub¬ 
lished. A referendary petition is now being circulated, 
and as soon as the necessary number of signatures has been 
secured, it will be filed, as provided in the Charter, with 
the City Clerk for the City of Los Angeles. 

The second principal basis upon which the complaint 
herein rests concerns the nature of the hearing held by the 
Los Angeles City Council. The Housing and Rent Act 
provides that the action of the City Council must be: 

“. . . . based upon a finding by such governing body 
reached as the result of a public hearing held after 
10 days notice, that there no longer exists such a 
shortage in rental housing accommodations as to re¬ 
quire rent control.” 

The complaint alleges (Par. XV) that the members of the 
City Council of the City of Los Angeles had determined prior 
to the so-called public hearing held on July 28, 1950 that 
they would vote for decontrol, that no full and fair hearing 
was held with respect to decontrol, and that the Council- 
men did not make their findings as a result of the so-called 
hearing but were influenced by persons, matters and things 
to vote for decontrol without and prior to the holding of 
the so-called public hearing. The complaint alleges (Par. 
XV) that the Council did not accord the persons who de¬ 
sired to be heard the opportunity to voice their position 
against decontrol, that the City Council caused to be sys¬ 
tematically excluded from the so-called hearing tenants and 
other persons who desired to be present in order to oppose 
decontrol, and that the City Coundlmen refused to take 
or receive testimony and evidence proffered by plaintiffs 
and of other tenants in opposition to decontrol. 

The complaint further alleges (Par. XV) that it was 
publicly announced prior to the so-called hearing that the 
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vote of the City Council for decontrol had been determined 
and that the vote taken actually did, in fact, accord with 
the announcement thus previously made. The complaint 
alleges (Par. XV) that for these reasons, among others, 
there was no hearing within the meaning of Section 204 
(j) (3) of the Housing and Rent Control Act and that the 
finding of the Los Angeles City Council was not, as re¬ 
quired by the statute, “reached as the result of a public 
hearing.” 

On these grounds the complaint prays that the Housing 
Expediter be enjoined from approving or otherwise ac¬ 
quiescing in the resolution of the Los Angeles City Council, 
or doing anything to terminate rent control in the City of 
Los Angeles. 


STATUTES INVOLVED 

Section 204(j) (3) of the Housing and Rent Act of 1947, 
U. S. Code, Title 50 App. §1894 (j)(3), (Act of June 
30, 1947, c.l 63, Title II, §204, 61 Stat. 197), as succes¬ 
sively amended by the Housing and Rent Acts of 1949 
(Act of March 30, 1949, c.42, Title II, §203, 63 Stat. 
21), and 1950 (Act of June 23, 1950), reads as follows: 

“The Housing Expediter shall terminate the provisions 
of this title in any incorporated city, town, village, or 
in the unincorporated area of any county upon receipt 
of a resolution of its governing body adopted for that 
purpose in accordance with applicable local law and 
based upon a finding by such governing body reached 
as a result of a public hearing held after ten days* 
notice, that there no longer exists such a shortage in 
rental housing accommodations as to require rent con¬ 
trol in such city, town, village, or unincorporated area 
in such county: Provided That where the major por¬ 
tion of a defense-rental area has been decontrolled 
pursuant to this paragraph (3), the Housing Ex- 
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pediter shall decontrol any unincorporated locality in 
the remainder o£ such area.” 

. . • , . . » • * 4 »- > li'.. •*,/ t 

The Charter of the City of Los Angeles contains the 
following provisions: 

’ ■. . - jOV ;'' • ■. -'o ^ *' ■ 

“ARTICLE III 

Powers and Duties of the Council” 


“Sec. 21. All legislative power of the city except as 
herein otherwise provided is vested in the Council and 
shall be exercised by ordinance, subject to the power 
of veto or approval by the Mayor as herein set forth. 
Other action of the Council may be by order or resolu¬ 
tion, upon motion.” 

.... . 

• “THE REFERENDUM” 

“Sec 281. No ordinance, legislative, administrative or 
executive, passed by the Council shall go into effect 
until the expiration of thirty days from its publication, 
except an ordinance ordering, or otherwise relating 
to an election or to the levying or - collection of the 
annual city taxes; an ordinance establishing or changing 
the name of, or curb lines of, or respecting the estab¬ 
lishment or change of grade of, or the improvement 
in any manner of, pr the opening, widening, straighten¬ 
ing or extension of, streets, boulevards, alleys, courts 
or other public places, and an. ordinance respecting 
the construction of sewers or storm drains, or respect¬ 
ing the bringing or conduct of suits or actions or the 
levying or collection of local assessments upon private 
property for any of said purposes, or respecting the 
condemnation of lands for parks, boulevards or play¬ 
grounds under laws or ordinances providing for the 
payment of the expense thereof by local, assessments 
upon private, property, or any ordinance authorized or 
required by the laws of ihis state, or by or under the 
provisions of. this charter, respecting the improvement 
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of streets or other public places, and an ordinance 
required for the immediate preservation of the public 
peace, health or safety, which shall contain a specific 
statement showing its urgency, and is passed by a 
three-fourths vote of the Council; but all ordinances 
of any of the classes heretofore excepted by this sec¬ 
tion shall take effect upon their publication. No grant 
of any franchise, right or privilege shall ever be con¬ 
strued to be an urgency measure, but all grants or 
franchises, rights or privileges shall be subject to a 
referendary vote hereinafter provided. No ordinance, 
order or resolution passed by the Council making or 
authorizing any contract shall go into effect until the 
expiration of thirty days from the publication of such 
ordinance, or the adoption of such order or resolution 
except contracts for street or other, public improve¬ 
ments, the cost and expenses whereof are to be paid 
by local assessments, contracts requiring payment from 
funds under the control of the Water and Power, or 
Harbor Departments, and contracts that require the 
payment by the city of less than twenty-five thousand 
dollars, and except any ordinance, order or resolution 
of the Council authorizing the sale or issuance of bonds 
of the city or of any district therein. Except as herein¬ 
before provided, orders and resolutions shall take effect 
upon their passage.’*, v> j;- J+M 


“Sec 282. At any time within the thirty days men¬ 
tioned in the preceding section, a petition addressed to 
the Council, and signed by qualified electors of said 
city equal in number to at least ten per cent of such 
qualified electors, computed upon the basis for estimat¬ 
ing percentages specified in Section 272 hereof, may 
be filed with the City Clerk, demanding the submission 
of any ordinance, order or resolution passed by the 
Council, to a vote of the qualified electors of said city, 
except any ordinance, order or resolution which shall 
take effect upon its publication or passage as provided 
in the preceding section. Any such petition shall be 
known as a referendary petition, and shall contain the 




ordinance, order or resolution in full, the submission 
of which to a vote is thereby demanded. Such vote 

shall be known as a referendary vote.” 

■ ■ i , j<' in s^ry^nj i sxfo 


STATEMENT OF POINTS 

1. The district court erred in dismissing the Appellants’ 
complaint. 

2. The district court erred in failing to hold that the 
Appellants’ complaint states a cause of action. 


SUMMARY OF ARGUMENT 
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Section 204(j) (3) of the Housing and Rent Act of 1947, 
as amended, provides that the Housing Expediter shall 
terminate rent control in a city upon receipt of a resolution 
of the city’s governing body, which, in the language of the 
statute, is. (1) ^adopted h . . in accordance with applicable 
local law” and (2.) .‘‘based upon a finding, by such govern¬ 
ing body reached: as a result of. a public hearing” held after 
notice that rent control is no- longer locally necessary. - 
I. The appellants contend, first, that the Housing Ex¬ 
pediter may exercise the authority ^conferred upon him by 
this statute to terminate rent control in; a city only if he 
finds that the city’s decontrol resolution complies with the 
two requirements: of the Federal statute above enumerated. 
Appellants contend, in other words,; that compliance with 
the statutory requirements is a . prerequisite .to lawful action 
by the Expediter, and that, the statutory language is not, as 
argued by the City merely hortatory.;:- ;:: v:h r 

/ The legislative history of Section 204(j):(3)showsthat 
Congress enacted the requirement that there be a finding 
by the local governingbody based upon a hearing held after 
■notice, in. order to provide adequate safeguards to the public 
against .improper or : oyerhys^ decontrol Surely Congress 
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did not intend its safeguard to be illusory and unenforce¬ 
able. 

Moreover, the language of subsection (3) of section 
204(j), as compared with that of its other subsections, 
makes it plain that the Housing Expediter is not auto¬ 
matically to end rent control upon receiving a local resolu¬ 
tion, but must take affirmative action to terminate rent 
control only upon receiving a resolution meeting certain 
statutory requirements. 

The Housing Expediter makes no claim that he has 
found that the Los Angeles resolution meets the statutory 
requirements. Indeed, in the court below Counsel for 
the Expediter stated frankly that the Expediter did not 
know whether or not the Los Angeles resolution complied 
with the statute. 

2. Appellants contend, next, that the threatened action 
of the Expediter to terminate rent control in Los Angeles 
is subject to judicial review. The gravamen of the com¬ 
plaint is that the Expediter is threatening to take action 
beyond the scope of the authority granted him by the statute, 
in that he is empowered to act only upon the basis of a 
resolution meeting certain requirements and the Los An¬ 
geles resolution does not meet those requirements. 

It is the general rule that an administrative determination 
of legal rights is reviewable by the courts in the absence 
of clear Congressional intent to the contrary. In the present 
case there is no indication either in the statutory language 
or the legislative history that Congress meant a different 
rule to prevail. We submit, therefore that the statutory 
restrictions on decontrol are legally enforceable limitations 
upon the power of the Housing Expediter. 

3. Appellants contend that the decontrol resolution adop¬ 
ted by the Los Angeles City Council fails in two respects 
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to comply with the requirements of Section 204(j)(3). 
The first of these deficiencies is that the resolution was not 
adopted “in accordance with applicable local law” because, 
under the Charter of Los Angeles, the resolution could not 
become effective until thirty days after its publication, during 
which time it was subject to invocation of the right of 
referendum. 

Under the California Constitution and decisions the right 
of referendum must extend to all governmental action of a 
legislative nature, and may be extended by a City Charter 
even to non legislative matters. City Charters are construed 
in favor of the reserved power of referendum, and the Los 
Angeles Charter itself indicates a policy that the power of 
referendum be broadly interpreted by providing for refer¬ 
endum upon any ordinance, “legislative, administrative, or 
executive.” 

The California decisions hold that regulations generally 
applicable to a city are legislative in character, and par¬ 
ticularly those “of a character likely to engage the attention 
and arouse the favor or opposition of every voter.” On 
this test it is clear that the termination of rent control is 
action of a legislative nature. 

4. The second ground on which it is contended that the 
resolution fails to meet the requirements of the Federal 
statute is that it was not “based on a finding . . . reached 
upon the basis of a public hearing.” 

The complaint, we submit, adequately alleges that the 
resolution fails to meet this prerequisite. It alleges that 
the public hearing was sham, and a hearing in name only, 
and that it did not conform to the requirements prescribed 
by the courts for hearings. 

The complaint further alleges that the finding made 
by the City Council was not reached as a result of the hear- 
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ing but was predetermined, and even announced in advance. 

The city relies on various cases holding that in hearings 
of a legislative type it is not constitutionally necessary that 
every interested party be-heard. To this there are three 
answers. First, if the hearing was legislative for this pur¬ 
pose, the resolution was legislative for purposes of the City 
Charter, and could not go into effect until 30 days after 
publication and was subject to referendum. Secondly, the 
appellants’ grievance, as alleged in the complaint, is not 
simply that everyone was not heard who wished to be, but 
that the hearing was a sham and the result predetermined. 
Thirdly, since the statute prescribed certain requisites to 
effective City Council action, it makes no difference whether 
the Constitution, apart from the statute, embodies the same , 
requirements. 


ARGUMENT 

' ■; : 1 

The Housing Expediter May Terminate Rent Control 
In A City Only If The Decontrol Resolution Meets The 
Requirements Of The Statute. 

Section 204 (j)(3) of the Housing and Rent Act of 
1947, as amended, directs the Housing Expediter to termi¬ 
nate rent control in any city upon receipt of a decontrol 
resolution, which, in the language of the statute, is (1) 
“adopted ... in accordance with applicable local law” 
and (2) “based upon a finding” by the City Council 
“reached as the result of a public hearing held after ten 
days notice” that rent control is no longer locally necessary. 

* • t . 

We contend that the Expediter may exercise the au¬ 
thority thus conferred upon him to terminate rent control 
in a city only if he finds that the decontrol resolution com¬ 
plies in every respect with these requirements of the fed- 
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eral statute. In the court below the Expediter declared 
that he was in doubt as to the extent of his responsibility 
to determine whether a local resolution met the require¬ 
ments of the federal statute, before he acted in reliance on 
the resolution, and he asked the guidance of the court. The 
Expediter expressed the view that he must at least determine 
that there was “a notice” and “a hearing,” but declared 
himself to be uncertain as to whether he must make any 
further inquiry as to a resolution’s compliance with the 
statute. 

The City of Los Angeles, on the other hand, contends 
that the Expediter must, upon receiving a decontrol reso¬ 
lution, immediately terminate rent control in the city in 
question, without regard to whether the resolution meets 
the requirements of the federal statute. The city contends, 
in other words, that the requirements of Section 204 (j) (3) 
that a decontrol resolution be adopted in accordance with 
local law, and be based on a finding reached as a result of 
a hearing held upon notice, are merely hortatory, and must 
be ignored by the Expediter, and, for that matter, also by 
the courts. 

The city’s contention, that the statutory requirements 
of compliance with local law and of a finding based upon 
a hearing after notice are merely meaningless window 
dressing, reflects disrespect for the federal Congress. It 
is hardly to be supposed that Congress did a vain and 
idle thing when it inserted these requirements, or that it 
meant to defraud the public by providing apparent safe¬ 
guards against unlawful or redd ess decontrol which were 
to have no real meaning. The provisions in question were, 
on the contrary, carefully considered by Congress, and 
were added to the Act for the avowed purpose of providing 
adequate safeguards to the public against illegal or im¬ 
proper or over hasty decontrol by local governing bodies. 
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Section 204 (j) (3) was added in 1949 to the Housing 
and Rent Act of 1947. As adopted in 1949 Section 204 
(j) (3) was the same as it is today, except that the 1949 
version contained a requirement, eliminated in 1950, that 
the decontrol resolution be approved by the Governor of 
the State before being transmitted to the Housing Ex¬ 
pediter. Section 204 (j) (3) had its inception as an amend¬ 
ment offered by Senator Fulbright to a bill which provided 
for decontrol by the States, or through local Rent Advisory 
Boards. Senator Fulbright proposed a third method of 
decontrol, the text of his amendment as initially offered 
reading: 

“Upon petition of the governing body of any munici¬ 
pality approved by the Governor of the State, the 
Housing Expediter shall within 30 days after approval 
of the Governor, decontrol said municipality.” 95 
Congressional Record 2931. (All references to the Con¬ 
gressional Record are to the preliminary print.) 

Senator Sparkman, who was in charge of the Bill, ob¬ 
jected to Senator Fulbright’s proposal as follows: 

“If we leave the authority with the city council, it may 
act without a hearing. No hearing is called for. It 
may meet some night and be confronted by a group of 
people who fill the council chamber, and who bring 
pressure for decontrol. That same night the council 
could decontrol without any hearings, without any 
publicity and without reference to the public at all.” 
95 Congressional Record 2982. 

To meet this objection, Senator Fulbright offered to 
amend his amendment to guard against hasty action by the 
city government. He said: 

“I should be perfectly willing to amend the amend¬ 
ment with language something like this—that after 10 
days’ notice, and opportunity for public hearing, they 
shall make this decision.” 95 Congressional Record 
2983. 
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The Fulbright amendment, as thus amended, was there¬ 
upon adopted. In conference the requirement was added 
that the resolution must be adopted in conformity with local 
law, and the Section was given the form which it now has, 
with the exception that the 1949 version also required 
approval by the Governor of the State. 

It is thus evident that the statutory requirements, and 
particularly the requirement that the city Council make a 
finding, based upon a hearing, that rent control is no longer 
locally necessary, were adopted by Congress only after care* 
ful consideration. The addition of the finding and hearing 
requirement appears to have been instrumental in getting 
the section through the Senate. Surely Congress did not 
intend it to be meaningless, as would be the case if the con¬ 
tention of the city were accepted. 

The language of subsection (3) of Section 204 (j), as 
compared with that of the other subsections, likewise makes 
it plain that the Housing Expediter is not to act auto¬ 
matically simply upon receiving a resolution, as the city 
contends. Subsection (3) provides that the Expediter “shall 
terminate” rent control—viz., he is to take positive action. 
The proviso at the end of subsection (3), that the Housing 
Expediter shall decontrol any unincorporated locality in a 
defense rental area when the major portion of the area has 
been decontrolled pursuant to subparagraph (3), likewise 
emphasizes that under this subsection rent control does not 
terminate automatically, but only if the Housing Expediter 
takes positive action. 

In contrast subsection (2) of Section 204 (j) provides 
that if any state by law declares that Federal rent control 
is no longer necessary and so notifies the Housing Expe¬ 
diter, the Expediter shall immediately make announcement 
that he has been so advised and that “all rent controls under 
this Act, as amended, with respect to housing accommodations 
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within such state, or part thereof shall be terminated on the 
15th day after receipt of such advice.” Thus, under this 
subsection, rent control ends automatically after the 15 day 
period. In further contrast with subsection (3), this sub¬ 
section prescribes no requirements which the state law 
must meet. 

Automatic decontrol is likewise provided in subsection 
(1) of Section 204 (j), which deals with the supersession 
of Federal rent control by state rent control. Under this 
subsection, when the Housing Expediter is notified of the 
date on which the superseding state rent control will become 
effective he is directed immediately to announce that he has 
been so advised and rent control automatically terminates 
as of the date on which state rent control becomes effective. 

II 

The Threatened Action Of The Housing Expediter To 
Terminate Rent Control Is Subject To Judicial Review. 

The gravamen of the complaint is that the defendant 
Housing Expediter is threatening to take action beyond 
the scope of the authority granted him by statute. The 
complaint does not seek review of any finding by the Ex¬ 
pediter that the requirements of the statute have been met. 
For the Expediter has made no such finding. He proposes, 
unless restrained, to decontrol rents in the city of Los An¬ 
geles because he has received a resolution which purports 
to comply with the federal statute, without making any 
independent determination that it does so comply. In the 
court below counsel for the Expediter frankly admitted that 
the Expediter docs not know whether the resolution was 
adopted in accordance with applicable local law, or whether 
it was based on a finding reached as the result of a public 
hearing that rent control was no longer necessary in Los 
Angeles. 
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The complaint, therefore, simply asks that the Federal 
District Court having jurisdiction over the defendant en¬ 
join him from taking action which will be to the detriment 
of the plaintiffs and of thousands of residents of the city 
of Los Angeles, which action is not within the terms of the 
governing statute. This is clearly a cause of action over 
which the District Court had jurisdiction if, as alleged in 
the complaint, the defendant Housing Expediter was 
threatening to take such action and if, as alleged in the com¬ 
plaint, such action did not comply with the terms of the 
statute. 

It is, of course, the general rule that administrative deter¬ 
minations, absent clear Congressional intent to the contrary, 
are reviewable by the courts. Dismuke v. United States, 
297 U. S. 167, 172. The courts will protect individual 
rights from impairment by officials acting under a mistaken 
conception of their official duties. Stark v. Wickard, 321 
U. S. 288; Work v. Louisiana, 269 U. S. 250; Philadelphia 
Co. v. Stimson, 223 U. S. 605. It is fundamental in our 
system that the executive can only “implement legislation 
within the bounds of prescribed standards” and that if a 
person is affected concretely and substantially by adminis¬ 
trative action in excess of statutory authority the courts will 
entertain his complaint. Fleming v. Moberly Milk Products, 
82 App. D. C. 16, 160 F. 2d 259, 264, cert, denied, 331 
U. S. 786. 

It is, of course, within the power of Congress, with re¬ 
spect to some matters at least, to confer upon an adminis¬ 
trative official a discretion not subject to judicial review. 
Switchmen?s Union v. National Mediation Board, , 320 
U. S. 297. But the general rule, is that administrative action 
is reviewable by the courts to determine whether it complies 
with the requirements of the controlling statute, and in the 
language of Justice Stone in the Dismuke case, only “a plain 
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command” of the Congress will suffice to bar the judicial 
review normally available. 

In the present case there is no indication whatever that 
Congress intended that action of the Housing Expediter 
under Section 204 (j) (3) to terminate rent control in a 
city would not be reviewable by the courts to see that it 
meets the standards fixed by that section. This, it should be 
noted, is a very different thing from saying that the finding 
of the City Council that “there no longer exists such a short¬ 
age in rental housing accommodations as to require rent con¬ 
trol in such city” is reviewable on its merits. Even the Hous¬ 
ing Expediter may not review such a finding on its merits, in 
the sense of determining whether the facts support it. The 
Expediter’s only function under the statute is to determine 
whether the resolution meets the requirements of local law 
and whether it is based upon a finding reached as the result 
of a public hearing. The authority of the court to review 
the Housing Expediter’s action is likewise limited to de¬ 
termining compliance with these two statutory requirements. 

A finding by a City Council that rent control is no longer 
locally needed was never subject to review on its merits by 
the Housing Expediter. Under the 1949 Act it was subject 
to such review by the Governor of the State, who could 
overrule the City Council, but this review by the Governor 
was eliminated by Congress in 1950. The statements by 
members of Congress which are quoted in the City’s brief 
(mimeographed copy, pp 7-8) to the effect that the action 
of the local governing body will be final, and not subject to 
review by anybody, including the Housing Expediter, had 
reference only to this elimination of review on the merits 
by the Governor, which was the sole issue before Congress. 
These statements carry no inference that the Expediter was 
not to ascertain whether the resolution met the statutory 
requirements, or that the courts could not review the Ex- 
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pediter’s action. If we desired to be equally disingenuous 
in the handling of legislative history, we could quote the 
statement of Senator Hoey in the 1949 debates that “of 
course, there would still be a right of appeal after the 
Council acted.” 95 Congressional Record 2983. Actually 
Senator Hoey was evidentally talking about review on the 
merits by the Governor, just as it was the elimination of 
the Governor’s review on the merits of which the legis¬ 
lators quoted by the City were speaking. 

It is, of course, true that the Housing Expediter has no 
power to review the action of the local governing body. 
While the Expediter may and must ascertain whether the 
resolution transmitted to him meets the statutory require¬ 
ments, he has no authority to review the determination of 
the local governing body that rent control is no longer neces¬ 
sary. It is that determination which Congress says is final 
and not reviewable. 

The City also seeks to draw some inference unfavorable 
to the right of judicial review here from the fact that the 
Housing and Rent Act of 1947 specifically provides for 
review by the Housing Expediter and by the Eemergency 
Court of Appeals of decontrol recommendations of local 
advisory boards. This review, however, is on the merits— 
viz., on whether the record contains adequate and sub¬ 
stantial evidence to support the findings and recommenda¬ 
tion of the Board. The provision of this type of review, 
in a statute enacted two years before, hardly carries an in¬ 
ference that the statutory restrictions on decontrol here 
involved are not legally enforceable limitations on the Ex¬ 
pediter’s powers. 

Ill 

The Resolution Of The Los Angeles City Council Was 
Not “adopted . . . in accordance with applicable local law.” 

The contention of the city of Los Angeles that the City 
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Council’s resolution was adopted “in accordance with ap¬ 
plicable law” rests on the argument that the resolution was 
not subject to the referendum provisions of Sections 281 
and 282 of the City Charter. For if the resolution was sub¬ 
ject to those referendum provisions, it could not become 
effective until 30 days after its publication. Solomon v. Alex¬ 
ander ; 161 Cal. 23. The 30 day period had not elapsed 
when the present suit was filed, and the resolution has not, 
in fact, been published yet, since the City Council has con¬ 
tinued to rest on its position that the resolution is not sub¬ 
ject to referendum. 

In the discussion which follows we examine, first, the 
general doctrine of the right to referendum which prevails 
in California, next the provisions of the Los Angeles Char¬ 
ter, and finally the California derisions bearing on the par¬ 
ticular question here presented. 

1. The Right of Referendum .—The right of referendum 
is jealously guarded in California. An amendment to the 
State Constitution (Article IV, Section 1) adopted in the 
early part of this century, guarantees the right of referen¬ 
dum as to all governmental action of a legislative character 
(with certain specified exceptions not here material), 
whether die legislative action be taken by the state legis¬ 
lature or by a local governing body. The doctrine is 
repeatedly stressed by the California Courts that all political 
authority inheres in the people of the state, and that by the 
initiative and referendum the people merely reserve to them¬ 
selves a part of this inherent power. As stated by the 
Supreme Court of California in Dwyer v. City of Berkeley, 
200 Cal. 505, 513, 253 Pac 932: 

“It is a fundamental, tenet of the American system of 
representative government that the legislative power of 
a municipality resides in the people thereof, and the 
right to exercise it has been conferred by them upon 
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their duly chosen representatives. By the enactment 
of initiative and referendum laws, the people have 
simply withdrawn from the legislative body and re¬ 
served to themselves the right to exercise a part of their 
inherent legislative power.*’ 

Along the same line is the statement in Knowlton v. Hez- 
malhalch, 32 C. A. (2d) 419, at 116, 89 P. 2d 1109 (Cal. 
App. 1939): 

“The right of initiative and referendum is a right re¬ 
served to the people under the Constitution, and not a 
grant of power. Therefore it should be liberally con¬ 
strued an order to uphold this basic right.’’ 

Hence it is held that the referendum provisions of the Consti¬ 
tution and of charters and statutes should generally be con¬ 
strued in favor of the reserved power. Hunt v. Riverside, 
31 C 2d 619, 191 P 2d 426 (1948). 

It has long been settled that the requirement of the Cali¬ 
fornia Constitution that legislative action by state or local 
government must be subject to referendum may not be 
evaded by labelling a particular measure as a “resolution” 
or “order” rather than as an ordinance. Regardless of the 
form of the governmental action, if it is legislative in char¬ 
acter it must be subject to referendum. 

The leading case is Hopping v. City of Richmond, 170 
Cal. 605, 150 Pac. 977 (1915). The City of Richmond, 
which owned no city hall, adopted a resolution approving a 
proposition which had been made to it by the Harbor 
Center Land Company that the company would donate a 
certain tract and $4,000, and that the city would appropri¬ 
ate an equal amount and pay a specified rental. The issue 
before the court was whether this action was subject to 
referendum. 

The action of the City Council had been taken by resolu- 



[26] 


tion, and the referendum provisions of the City Charter 
provided only that “ordinances” were subject to referendum. 
The court held nevertheless that the action of the City 
Council was subject to referendum. It declared that since 
under the State Constitution a referendum was required 
to be provided for all acts in the nature of statutes, it was 
the substance of the action and not the form which was con¬ 
clusive. The court declared at 978: 

“So far as the final clause of section 1, and 4 [of the 
State Constitution], reserves the powers of initiative 
and referendum to the people of cities, it refers back to 
the opening clause for a description of the powers so 
reserved, and the power of the people of the cities must 
therefore be deemed to be the same in character as that 
described in the opening clause with reference to the 
people of the state, that is to say, it applies only to the 
acts of the city council, or other legislative body of the 
particular city, which are exercises of its legislative 
power.” 

The court went on to say that the Constitutional require¬ 
ment that the right of referendum be reserved to the people 
with regard to legislative matters was independent of the 
wording of the City Charter, and could not be restricted 
by a Charter, although a Charter might, if so worded, ex¬ 
pand the Constitutional right to referendum by extending 
it to non-legislative action. As to the particular Charter 
before it, it held (150 Pac. at 979) : 

“If the council should, either by resolution or ordi¬ 
nance, do something purely executive in character, un¬ 
mixed with any exercise of legislative power, the pro¬ 
visions of this section should be held inapplicable 
thereto. But if a legislative act is thereby done, the 
referendum may be invoked whether the measure is 
denominated an ordinance or resolution.” 

The court then laid down certain standards by which 
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legislative action may be distinguished from administrative 
or executive action. It said: (15 0 Pac. at 9 81) 

“It cannot, with reason, be said that the people of the 
state, or of the city of Richmond, in enacting the in¬ 
itiative and referendum provisions, intended that they 
should not apply to matters of legislation affecting the 
entire city, and of a character likely to engage the 
attention and arouse the favor or opposition of every 
voter, such as those here involved. The language 
used in the respective constitutional and charter pro¬ 
visions is broad enough to include all acts of legislation 
in which the voters, to whom the right is reserved, are 
interested, all legislation for the city as a whole.” 

2. The Los Angeles Charter .—Section 21 of the Charter 
provides that “all legislative power of the City . . . shall 
be exercised by ordinance.” 

Section 281 of the Charter provides that “no ordinance, 
legislative, administrative or executive, passed by the council 
shall go into effect until the expiration of 30 days from its 
publication,” with certain exceptions. The section then goes 
on to specify certain subjects ordinances dealing with which 
may go into effect immediately, and certain subjects with 
respect to which governmental action (whether or not of a 
legislative character) must be subject to referendary vote. 
(The provision in the charter that legislation on certain 
specified subjects need not be subject to referendum reflects 
parallel exceptions in the State Constitution). The section 
concludes “Except as hereinbefore provided, orders and 
resolutions shall take effect upon their passage.” 

Section 282, which follows, provides for the filing of a 
referendary petition within 30 days “demanding the sub¬ 
mission of any ordinance, order or resolution passed by the 
Council, to vote of the qualified electors of said city, except 
any ordinance, order or resolution which shall take effect 
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upon its publication or passage as provided in the preceding 
section.” 

These provisions in the Los Angeles Charter, as ex¬ 
plained above, could not derogate from the general right 
of the people of Los Angeles under the State Constitution 
to a referendum upon measures of a legislative character. 
They may, however, be effective to expand the constitutional 
guarantee, and an intention to expand that guarantee is 
evident in the provision that the right of referendum shall 
extend to all ordinances whether “legislative, administrative 
or executive” in character. 

3. The California Decisions. —We turn then to the Cali¬ 
fornia decisions on what is or is not a legislative function. 

Numerous actions of far less importance and of less gen¬ 
eral application than rent decontrol have held to be legis¬ 
lative. We have already noted that the choice of location 
of a city hall site is in the eyes of the California courts a 
legislative function which must be subject to referendum. 
Hopping v. City of Richmond, supra Knovolton v. HezmaU 
hatch, supra. A zoning ordinance is held to be legislative, 
Dwyer v. City of Berkeley, 200 CaL 505, 253 Pac 932, 
but the granting of a variance from a zoning ordinance is 
administrative or executive. Essick v. City of Los Angeles, 
34 Cal. 2d 614, 213 Pac. 2d 492 (1950). Other acts which 
have been held to be legislative are: 

(1) resolution of intention to improve streets— 
Creighton v. Manson, 27 Cal. 614; Quenchard v. 
Board, 113 CaL 664,45 Pac 856; 

(2) acts for creation, control, or dissolution of recla¬ 
mation or irrigation districts— People v. Recla¬ 
mation District, 117 CaL 122, 48 Pac 1016; 
People . v. Sacramento Drainage Dist., 155 Cal. 
386, 103 Pac 207; Brooks v. Oakland, 160 Cal. 
423, 117 Pac 43S; 
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(3) creation of offices— Farrell v. Board, 85 Cal. 
408, 24 Pac. 868; 

(4) determination of the disposition of public funds 
—Humbert v. Dunn, 84 Cal. 57, 24 Pac. Ill; 

(5) granting of franchise for a toll bridge— Fall v. 
Sutter, 21 Cal. 238; 

(6) apportionment of debt on division of a county 
Tulare Co. v. King Co., 117 Cal. 195, 49 Pac. 8 ; 

(7) levying of taxes— McHenry v. Downer, 116 Cal. 
20, 47 Pac. 779; 

(8) opening, laying out, or vacation of streets, Blood 
v. McCarthy, 112 Cal. 561, 44 Pac. 1025. 

On the other hand, the making of a printing contract by 
the Los Angeles City Council was held not to be legislative. 
Early. Bowen, 146 Cal. 754, 81 Pac. 133 (1905). 

The cases on which the appellees principally rely are those 
arising under the California Housing Authorities Law. 
That law created local housing authorities, but provided 
that they could not function or exercise the powers conferred 
upon them by state law unless and until the governing body 
of a city or county declared that there was need for the 
authority to function there. The California courts have 
ruled that a determination by a local governing authority 
that local conditions require that a housing authority be per¬ 
mitted to function there is not of a legislative character, 
and is not subject to referendum. In Housing Authority of 
County of Los Angeles v. Dockweiler, 14 Cal. 2d 437, 94 
Pac. 2d 794, (quoted on page 13 of appellees’ mimeo¬ 
graphed brief) the court noted that the Housing Authority 
was already in existence under the state law, but that it 
could not exercise its powers unless the County Board of 
Supervisors so determined. This determination, it said, 
was not legislative. The Supreme Court of California like¬ 
wise so ruled in the recent case of Housing Authority of 
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City of Eureka v. Superior Court, 35 A. C. 594, 219 P. 2d 
457 (1950). In that case the Court relied to some extent, 
though not exclusively, on the fact that the wording of the 
Eureka City Charter—the referendum provisions of which 
spoke only of “ordinance” and “measure”—indicated an 
intention not to extend the power of referendum to admin¬ 
istrative acts. It may be noted, in contrast, that the Los 
Angeles Charter shows no such concern. 

We submit that the type of local action involved in these 
cases is of a very different character from that involved in 
decontrolling rents for an entire city. It is comparable ra¬ 
ther to permitting a corporation licensed by the state to do 
business locally and to exercise certain particular powers. 

From the standpoint of public interest—which the Cali¬ 
fornia Supreme Court indicated as the decisive test in the 
Hopping case—there is no comparison between the two. 
What was at stake in the Housing Authority cases was 
simply whether a particular project or projects would be 
built. Relatively few people had a personal stake in the 
outcome. In that respect these cases compare with the 
letting of a contract for a particular improvement, which 
admittedly is administrative action. In contrast, whether 
or not rent control is to continue is a matter of personal 
concern to the majority of the inhabitants of the city. If 
the location of a city hall is of such widespread interest 
that it would be unthinkable not to consider it legislative, 
as the Supreme Court of California twice held, surely the 
same must be true of ending rent control. 

The same contrast exists between the scope of the gov¬ 
ernmental decision involved here and in the housing cases. 
The local action in the Housing Authority cases determined 
whether a particular authority was to be authorized to trans¬ 
act business and exercise certain authority. It was not a reg¬ 
ulation of general application. Rent control or decontrol 
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on the other hand is, of course, a regulation of general 
scope, such as is normally handled by statute or ordinance. 
Plainly it is action of a legislative character. 

IV 

The Complaint States A Cause Of Action On The Ground 
That The Resolution Was Not “based upon a finding . . . 
reached upon the basis of a public hearing .” 

It is equally clear that the complaint states a cause of 
action by reason of the allegations that the resolution was 
not “based upon a finding . . . reached as a result of a public 
hearing.” The Housing and Rent Act of 1947, as amended, 
sets certain clear and definite limitations on the action of the 
Housing Expediter. One of these is that he is only author¬ 
ized to decontrol rents pursuant to Section 204(j) (3) when 
he receives a resolution of a local governing body which is 
based upon a finding “reached as the result of a public hear¬ 
ing” that there is no longer a shortage in rental housing 
accommodations. The complaint alleges that the public 
hearing held by the City Council was a public hearing in 
name only, and did not conform to the usual requirements 
imposed by the Courts wherever public hearings are re¬ 
quired to be held by statute. It further alleges that the 
finding made by the City Council was not “reached as the 
result of a public hearing”; that a majority of the council- 
men had determined prior to the so-called public hearing 
that they would vote for decontrol; that the Councilmen 
did not make their finding as a result of the so-called hear¬ 
ing but were influenced by various matters outside and prior 
to the hearing; that it was publicly announced prior to the 
so-called hearing that the vote of the City Council would 
be for decontrol; and that the votes of the individual 
Councilmen, in fact, coincided with the public announce¬ 
ment made before the hearing (Par. XV). 
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Due process requires that the hearing which is accorded 
must be a real one and not a sham or pretense. Moore v. 
Dempsey, 261 U. S. 86. A hearing by a biased Judge, or 
by biased City Counrilmen is not due process of law. NLRB 
v. Phelps, 136 F. (2d) 562 (C.C.A. 5). It is also funda¬ 
mental to due process that findings which are required to 
be made as part of a governmental procedure must be based 
upon evidence introduced at the hearing. The Chicago 
Junction Case, 264 U. S. 258; Morgan v. United States, 
298 U. S. 468,480. 

Appellants have alleged that the finding was not reached 
as the result of a public hearing, as required by the statute, 
and appellants are entitled to go to trial on this issue. As 
the Supreme Court said in the first Morgan case, (298 
U. S. at 477): 

“But, in determining whether in conducting an admin¬ 
istrative proceeding of this sort the Secretary has com¬ 
plied with the statutory prerequisites, the recitals of 
his procedure cannot be regarded as conclusive. Other¬ 
wise the statutory conditions could be set at naught by 
mere assertion. If upon the facts alleged the full hear¬ 
ing required by the statute was not given, plaintiffs 
were entitled to prove the facts and have the Secre¬ 
tary’s order set aside.” 

The City relies upon such cases as Bi-Metallic Investment 
Co, v. State Board of Equalization, 239 U. S. 441 and 
Avant v. Bowles, 139 Fed. (2d) 702 (Emergency Ct App., 
1943).. These cases, it may be noted, dealt with govern¬ 
mental action of legislative character—in the Avant case, 
the imposition of rent control. They hold that every in- 
! terested person need not be heard, as a matter of consdtu- 
. tional necessity, before action of this type can be taken. But 
the complaint here goes beyond a mere allegation that some 
tenants were not permitted to be heard: it alleges that the 
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finding was not based on the hearing, as the statute required 
it to be. 

It is, of course, true that the Constitutional requirements 
for hearings of a legislative character are very different 
from those for a judicial hearing. However, we submit 
that the appellees cannot have it both ways. If the action 
of the City Council is of a legislative character for the 
purpose of determining to what Constitutional standards 
the hearing must conform, it is of a legislative character as 
regards being subject to referendum. 

Furthermore, assuming that the hearing was of a legis¬ 
lative character, and we agree that it was, that does not 
mean that the City Council could disregard the requirements 
of the Federal statute. Since the statute prescribed a hear¬ 
ing, and a finding based on it, it is immaterial whether 
these are Constitutional as well as statutory requisites. As 
the Court said in the Morgan case quoted above (298 U. S. 
at 477): 

“Nor is it necessary to go beyond the terms of the 
statute in order to consider the constitutional require¬ 
ment of due process as to notice and hearing. For the 
statute itself demands a full hearing, and the order is 
void if such a hearing was denied.” 

The Federal statute specified that the action of the City 
Council would be effective only if it was based upon a find¬ 
ing reached as a result of a public hearing. The City Coun¬ 
cil’s action, therefore, cannot be effective for Federal pur¬ 
poses unless it met the statutory requirement. It is beside 
the point that a City Council is not normally required by 
the United States Constitution to hold a hearing before it 
enacts legislation, for a City Council does not normally act 
on the basis of delegation of power from the Federal gov¬ 
ernment. When it does, it must comply with the terms of 
the delegation. 
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CONCLUSION 

For the reasons stated it is respectively submitted that the 
decision of the District Court should be reversed. 
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APPENDIX 

In The District Court of the United States 
District of Columbia 


Maxwell Miller, individually and as a 
member and representative of Los An¬ 
geles Tenants Council, a voluntary 
unincorporated association, and for and 
on behalf of each and all of the mem¬ 
bers of said Association, Estelle Ross, 
Rachel Ross, Olin Q. Porter, Stephen 
D. Brown, Edward J. Siegfried, Dora 
N. O’Connor and Mabel Winsor, 

Plaintiffs . 
vs. 

Tighe Woods, individually and as Expediter 
of the Office of Housing Expediter, Does 
i to io inclusive, Richard Roe Agencies 
i to io inclusive, Richard Roe Organi¬ 
zations i to i o inclusive, 

Defendants. 


Complaint 

For 

Injunction 


Plaintiffs Complain And Allege: 

I 

That the Defendants Does 1 to 10 inclusive, Richard 
Roe Agencies 1 to 10 inclusive, Richard Roe organizations 
1 to 10 inclusive are sued herein under fictitious names for 
the reason that their true names and capacities, whether 
individual, partnership, corporation, association, agency, or 
otherwise are unknown to plaintiffs at this time and leave 
will be asked of this Court to insert their true names and 
capacities when same have been ascertained. 

II 

That at all times herein mentioned Los Angeles Ten¬ 
ants Council, hereinafter referred to as Tenants Council, 
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was and now is a voluntary, unincorporated association. 
The membership of said Tenants Council consists of ten- 
nants and exceeds one hundred thousand (100,000) in 
number. In addition, said Tenants Council is comprised of 
various organizations, some of which are: 

American Federation of Labor, Central Labor Council 
Committee of Industrial Organizations Industrial 
Council 
I. A. M. 

American Veterans Committee 
Veterans Housing Committee 
N.A.A.C.P. 

Urban League 

Los Angeles Housing Council 

Los Angeles County Club of Adult Blind 

III 

Jurisdiction of this action is conferred upon this Court 
by Sections 1331 and 1332 of 28 U. S. Code Annotated. 

IV 

That the matters in controversy herein exceed three 
thousand ($3,000.00) dollars exclusive of interest and 
costs. 

V 

The Plaintiff Maxwell Miller brings this action for and 
on behalf of himself individually and as Executive Sec¬ 
retary and representative of said Tenants Council, and as 
a member and representative thereof and for and on behalf 
of each and all of the members of said Tenants Council; 
this action is brought by said Plaintiff in his representative 
capacity for the reason that the members of said Tenants 
Council are too numerous and it is impractical to bring them 
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all before the Court, and said cause of action is of general 
and common interest to said Tenants Council and to each, 
every and all of the members thereof. 

VI 

That at all times herein mentioned Plaintiffs and each 
of them were and now are residents of the City of Los 
Angeles, State of California; that at all times herein men¬ 
tioned the Defendants and each of them were and now arc 
residents of the City of Washington, District of Columbia; 
that there is a diversity of citizenship between the Plain¬ 
tiffs on one side and of the Defendants on the other. 

VII 

That the Plaintiff, Estelle Ross, has heretofore been 
served by her landlord with a notice to quit premises which 
she and her family occupy as housing accommodations 
within the City of Los Angeles; that said notice to quit was 
served upon said Plaintiff subsequent to and because of the 
action taken by the City Council of the City of Los Angeles 
hereinafter referred to; that Estelle Ross has not as yet 
surrendered possession of said housing accommodations and 
has been and still is threatened with eviction from said 
premises to said Plaintiff’s damage in the sum of five thou¬ 
sand ($5,000.00) dollars; that all times herein mentioned 
said premises have been and are now subject to the Hous¬ 
ing and Rent Act of 1947 as amended in 1948, 1949 and 
1950 by the Congress of the United States. 

t •» * 

Will 

That the Plaintiff, Olin Q. Porter, has heretofore been 
served by his landlord with a notice to quit premises which 
he and his family occupy as housing accommodations with- 
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in the City of Los Angeles; that said notice to quit was 
served upon said Plaintiff subsequent to and because of the 
action taken by the City Council of the City of Los Angeles 
hereinafter referred to; that Olin Q. Porter has not as yet 
surrendered possession of said housing accommodations and 
has been and still is threatened with eviction from said 
premises to said Plaintiff’s damage in the sum of five 
thousand ($5,000.00) dollars; that at all times herein 
mentioned said premises have been and are now subject to 
the Housing and Rent Act of 1947 as amended in 1948, 
1949 and 1950 by the Congress of the United States. 

IX 

That the Plaintiff, Stephen D. Brown, has heretofore 
been served by his landlord with a notice to quit premises 
which he and his family occupy as housing accommodations 
within the City of Los Angeles; that said notice to quit was 
served upon said Plaintiff subsequent to and because of the 
action taken by the City Council of the City of Los Angeles 
hereinafter referred to; that Stephen D. Brown has not as 
yet surrendered possession of said housing accommodations 
and has been and still is threatened with eviction from said 
premises to said Plaintiff’s damage in the sum of five 
thousand ($5,000.00) dollars; that at all times herein 
mentioned said premises have been and are now subject 
to the Housing and Rent Act of 1947 as amended in 1948, 
1949 and 1950 by the Congress of the United States. 

X 

That the Plaintiff, Edward J. Siegfried, has heretofore 
been served by his landlord with a notice of increase of 
monthly rental for premises which he and his family oc¬ 
cupy as housing accommodations within the City of Los 
Angeles; that said notice of increase of monthly rental was 


[39] 


served upon said Plaintiff subsequent to and because of the 
action taken by the City Council of the City of Los Angeles 
hereinafter referred to; that said Plaintiff has been and 
now is threatened with an increase of his monthly rental 
for the premises aforementioned to said Plaintiff’s damage 
in the sum of three thousand five hundred ($3,500.00) 
dollars; that at all times herein mentioned said premises 
have been and are now subject to the Housing and Rent 
Act of 1947 as amended; that Edward J. Siegfried has not 
as yet paid the increase of rent demanded of him. 

XI 

That the Plaintiff, Dora N. O’Connor, has heretofore 
been served by her landlord with a notice of increase of 
monthly rental for premises which she and her family oc¬ 
cupy as housing accommodations within the City of Los 
Angeles; that said notice of increase of monthly rental was 
served upon said Plaintiff subsequent to and because of the 
action taken by the City Council of the City of Los Angeles 
hereinafter referred to; that said Plaintiff has been and now 
is threatened with an increase of her monthly rental for the 
premises aforementioned to said Plaintiff’s damage in the 
sum of three thousand five hundred ($3,500.00) dollars; 
that at all times herein mentioned said premises have been 
and are now subject to the Housing and Rent Act of 1947 
as amended; that Dora N. O’Connor has not as yet paid 
the increase of rent demanded of her. 

XII 

That the Plaintiff, Mabel Winsor, has heretofore been 
served by her landlord with a notice of increase of monthly 
rental for premises which she and her family occupy as 
housing accommodations within the city of Los Angeles; 
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that said notice of increase of monthly rental was served 
upon said Plaintiff subsequent to and because of the action 
taken by the City Council of the City of Los Angeles here¬ 
inafter referred to; that said Plaintiff has been and now is 
threatened with an increase of her monthly rental for the 
premises aforementioned to said Plaintiff’s damage in the 
sum of three thousand five hundred ($3,500.00) dollars; 
that at all times herein mentioned said premises have been 
and are now subject to the Housing and Rent Act of 1947 
as amended; that Mabel Winsor has not as yet paid the 
increase of rent demanded of her. 

XIII 

That on or about July 12, 1950 the City Council of the 
_ City of Los Angeles determined by vote of said Council to 
hold a hearing concerning the question of decontrol of 
rents and evictions within the City of Los Angeles, which 
matter will hereinafter be referred to as “decontrol”; said 
vote fixed the time of such hearing as July 28, 1950 at 
10:00 o’clock a.m. Said determination was made pursuant 
to Sections 5 of the 1950 Housing Act dealing with Section 
204 (j) (3) of the Housing and Rent Act, as amended, 
: which section provides: 

“The Housing Expediter shall terminate the provisions 
of this title in any incorporated city, town, village, 
or in the unincorporated area of any county upon re¬ 
ceipt of a resolution of its governing body adopted 
for that purpose in accordance with applicable local 
law and based upon a finding by such governing body 
reached as the result of a public hearing held after 
ten days’ notice, that there no longer exists such a 
shortage in rental housing accommodations as to re¬ 
quire rent control in such city, town, village or unin¬ 
corporated area in such county: Provided, That where 
the major portion of a defense-rental area has been 
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decontrolled pursuant to this paragraph (3); the 
Housing Expediter shall decontrol any unincorporated 
locality in the remainder of such area.” 

XIV 

There is in existence for the City of Los Angeles a 
Charter. Said Charter provides in Section 281 thereof: 

“No ordinance, legislative, administrative or executive, 
passed by the Council shall go into effect until the ex¬ 
piration of thirty days from its publication, except an 
ordinance ordering, or otherwise relating to an elec¬ 
tion or to the levying or collection of the annual city 
taxes; an ordinance establishing or changing the name 
of, or curb lines of, or respecting the establishment or 
change of grade of, or the improvement in any manner 
of, or the opening, widening, straightening or exten¬ 
sion of, streets, boulevards, alleys, courts, or other 
public places, and an ordinance respecting the con¬ 
struction of sewers or storm drains, or respecting the 
bringing or conduct of suits or actions or the levying 
; or collection of local assessments upon private prop¬ 
erty for any of said purposes, or respecting the con¬ 
demnation of lands for parks, boulevards or play¬ 
grounds under laws or ordinances providing for the 
’■** payment of the expense thereof by local assessments 
. .upon private property, or any ordinance authorized 
or required by the laws of this state, or by or under 
the provisions of this charter, respecting the improve¬ 
ment of streets or other public places; and an ordinance 
required for the immediate preservation of the public 
peace; health or safety, which shall contain a specific 
> statement showing its urgency and is passed by a three- 
i ’ fourths 1 vote of the Council; but all ordinances of any 
_ of the classes heretofore excepted by this section shall 
, take effect upon their publication. No grant.of any 
franchise, right or privilege shall ever be construed to 
be an urgency measure, but all grants of franchises, 

; rights or privileges shall be subject to a referendary 
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vote hereinafter provided. No ordinance, order or 
resolution passed by the Council making or authoriz¬ 
ing any contract shall go into effect until the expiration 
of thirty days from the publication of such ordinance, 
or the adoption of such order or resolution, except con¬ 
tracts for street or other public improvements, the 
cost and expenses whereof are to be paid by local as¬ 
sessments, contracts requiring payment from funds 
under the control of the Water and Power or Harbor 
Departments, and contracts that require the payment 
by the city of less than twenty-five thousand dollars, 
and except any ordinance, order or resolution of the 
Council authorizing the sale or issuance of bonds of 
the city or of any district therein. Except as herein¬ 
before provided, orders and resolutions shall take effect 
upon their passage.” (Amendment 1931) 

None of the exceptions described in said Section 281 are 
applicable to the action of the City Council of Los An¬ 
geles hereinafter referred to. 

XV 

Prior to July 28, 1950 at 10:00 a.m., a majority of the 
members of the City Council of the City of Los Angeles 
had determined prior to the aforementioned public hearing 
that they would vote for decontrol; said members subse¬ 
quently did vote for decontrol; that on July 28, 1950, prior 
thereto and subsequent thereto, no full and fair hearing was 
held with respect to decontrol, in violation of the afore« 
mentioned provision of the Housing and Rent Act; that 
neither on July 28, 1950, prior thereto nor subsequent 
thereto, were the tenants of the City of Los Angeles ac¬ 
corded a public hearing on the question of decontrol; that 
neither on July 28, 1950, prior thereto nor subsequent 
thereto, was a public hearing held in the City of Los An¬ 
geles concerning the matter of decontrol in the manner pre¬ 
scribed by law; that prior to July 28, 1950 various council- 
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men of the City Council of the City of Los Angeles were 
influenced by persons, matters and things to vote for de¬ 
control without and prior to the holding of a public hear¬ 
ing, in violation of the provisions of the aforementioned 
Housing Act and in violation of the requisites of due 
process of law; that on July 28, 1950 at the time set for 
a hearing on the question of decontrol, the City Council 
of the City of Los Angeles did not accord to persons who 
desired to be heard the opportunity to voice their position 
against decontrol of maximum rents and evictions within 
the City of Los Angeles; that on July 28, 1950 the City 
Council of the City of Los Angeles caused to be syste¬ 
matically excluded from the hearing on the matter of de¬ 
control tenants and other persons who desired to be present 
at said hearing for the purpose of voicing opposition to 
the aforementioned decontrol; that said City Councilmen 
refused to take or receive proffered testimony and evi¬ 
dence of Plaintiffs and of other tenants present at said 
purported hearing; that prior to said hearing on July 28, 
1950 there was through public announcement appearing in 
the newspapers of Los Angeles, a statement that the vote 
of the City Council for decontrol had been determined and 
that said determination showed that ten councilmen favored 
decontrol and five opposed decontrol; said determination 
further showed that the vote would be ten for decontrol 
and five against decontrol with the possibility that the vote 
would be four against decontrol for the reason that one 
councilman might be absent from said meeting; that by 
reason of said public announcement appearing in said news¬ 
papers of the City of Los Angeles, numerous persons pre¬ 
sented themselves at the hearing and presented themselves 
at the place where the hearing was to be held for the 
purpose of securing admission thereto to voice their opposi¬ 
tion to decontrol; that at said purported hearing one council- 
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man was absent and the vote on the question of decontrol 
was ten in favor of decontrol and four against, in accord¬ 
ance with pre-hearing public announcements and in ac¬ 
cordance with the pre-determination of the issues by said 
Council; that prior to the scheduled date of the hearing 
on July 28, 1950, one or more city councilmen of the City 
Council of Los Angeles, without said public hearing, ordered 
the City Attorney of the City of Los Angeles to draw up 
in proper form the fact that the Council had voted for 
decontrol of rents and evictions within the City of Los 
Angeles; that prior to said purported public hearing on 
July 28, 1950 the President of the City Council of the City 
of Los Angeles announced that more than one-half of the 
City Councilmen would vote for decontrol; that said an¬ 
nouncement of such proposed vote and said prior determina¬ 
tion of the issues involved were made prior to the holding 
of the public hearing hereinbefore referred to; that in fact, 
no proper public hearing was held for the reasons herein¬ 
before and hereinafter stated, all in violation of the afore¬ 
mentioned sections of the Housing and Rent Act as amend¬ 
ed; that on July 28, 1950 and prior to the commence¬ 
ment of the purported public hearing concerning the ques¬ 
tion of decontrol one of the ten councilmen voting for de¬ 
control publicly announced that he had pre-determined the 
issues for which a public hearing was to be held and was 
going to vote in favor of decontrol; subsequently said 
councilman did vote in favor of decontrol. 

XVI 

In addition to Section 281 of the City Charter of the 
City of Los Angeles which, in essence, provides that no 
ordinance, legislative, administrative or executive passed by 
the Council shall go into effect until the expiration of thirty 


days from its publication, Section 282 of said Charter pro¬ 
vides: ' ■? V- ' 

* . . ‘ ' • > . f 

“At any time within the thirty days mentioned in the 
preceding section, a petition addressed to the Council, 
and signed by qualified electors of said city equal in 
number to at least ten per cent of such qualified elec¬ 
tors, computed upon the basis for estimating percent¬ 
ages specified in Section 272 hereof, may be filed with 
the City Clerk, demanding the submission of any ordi¬ 
nance, order or resolution passed by the Council to a 
vote of the qualified electors of said city, except any 
ordinance, order or resolution which shall take effect 
upon its publication or passage as provided in the pre¬ 
ceding section. Any such petition shall be known as a 
referendary petition, and shall contain the ordinance, 
order or resolution in full, the submission of which to 
a vote is thereby demanded. Such vote shall be known 
as a referendary vote.” 

The City Council of the City of Los Angeles did not wait 
thirty days as provided for by Section 281 of said City 
Charter as aforementioned prior to forwarding the results 
of their vote to the Housing Expediter. The language used 
in the rent decontrol action of the City Council provided for 
“forthwith” transmission of the vote of the City Council to 
the Housing Expediter. .. 

There has been circulated pursuant to said Section 282 
of the City Charter, since the action of the City Council 
vote to decontrol the City of Los Angeles from maximum 
rents and evictions, and is now being circulated, referendary 
petitions within the City of Los Angeles among the quali¬ 
fied electors of said City, which referendary petitions re¬ 
quest the submission to the voters of said City the issue con¬ 
cerning decontrol; that unless an order of this Court is 
made restraining and enjoining the Housing Expediter from 
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decontrolling the City of Los Angeles the right of the voters 
of the City of Los Angeles to such referendum will be 
defeated and forever lost. 


XVII 

That there has existed for several years last past and now 
exists in the City of Los Angeles a critical and serious 
housing shortage whereby persons desiring to reside and now 
residing in the City of Los Angeles cannot find adequate, 
suitable, reasonable or proper housing accommodations for 
use and occupancy as such by said individuals, including but 
not limited to the Plaintiffs herein. 

That within the City and County of Los Angeles are 
located numerous plants which engage.in the making, manu¬ 
facture, and distribution of materials, parts and supplies 
for use in connection with the defense of the United States 
of America and that numerous tenants herein referred to are 
gainfully occupied in said industries and reside within the 
limits of the City of Los Angeles. 

XVIII 

That the Housing and Rent Act of 1947 as amended fails 
to prescribe standards, criteria, limitations and directives 
to be considered by a city council in weighing, considering 
and determining the question of decontrol; that the Hous¬ 
ing and Rent Act as amended does not expire by its current 
term until December 31, 19*50; that the City Council of the 
City of Los Angeles is attempting to decontrol said City 
and the Housing Expediter of the Office of Housing Expedi¬ 
ter threatens to approve such action and thereby cause or 
attempt to cause decontrol of the City of Los Angeles. By 
reason of the aforementioned action of said City Council 
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and the threatened action of the Housing Expediter, a 
multiplicity of suits relating to rental increases and evictions 
will ensue unless the relief herein requested is granted. 

XIX 

JTiat at all times herein mentioned the members of the 
Tenants Council have been and are now tenants of housing 
accommodations situate within the City of Los Angeles; 
that numerous members of said Council, too numerous to 
specify with particularity and detail herein, have been served 
by their respective landlords with notices to quit and increase 
of rent concerning the housing accommodations which they 
have been and are now occupying; that said landlords have 
and are now threatening to cause the eviction of said ten¬ 
ants and to bring about the increase of rent concerning 
those tenants to whom such notices have been served. That 
said acts of said landlords occurred pursuant to and be¬ 
cause of the acts of the City Council of the City of Los 
Angeles herein referred to, and because of the threats of 
the National Housing Expediter to approve, acquiesce in 
and sign the provisions of decontrol for the City of Los 
Angeles. 

XX 

■f, •'?r • * *. 'w ;»•*. 

That for a long time past Tighe Woods was and now is 
the national head of the Office of Housing Expediter of 
the United States of America and is the Housing Expediter 
herein referred to; that at all times herein mentioned the 
other Defendants were and now are members of the Office 

' r * , ‘ ' ' s ' ' ’ f y / / 

of the Housing Expediter and/or persons to whom have 
been delegated the carrying out of various provisions of 
the Housing and Rent Act of 1947 as amended; that Tighe 
Woods and said Defendants have threatened and now are 
threatening to approve, sign and otherwise acquiesce in 
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the action of the City Council of the City of Los Angeles 
wherein and whereby Federal control of maximum rents and 
evictions would be terminated in said City and/or in reliance 
upon said purported decontrol, rental increases and evictions 
within the City of Los Angeles would ensue. 

XXI 

That unless the Defendants and each of them are re¬ 
strained and enjoined from participating in, approving, 
signing or otherwise acquiescing in the purported decontrol 
of the City of Los Angeles in violation of the Housing and 
Rent Act of 1947 as amended, and of the provisions of the 
Charter of the City of Los Angeles as set forth above, the 
Plaintiffs herein and the resident tenants of said City will 
suffer great and irreparable injury and harm; Plaintiffs and 
numerous resident tenants of said City will be evicted from 
their homes, will be compelled to pay higher rents; upon 
threatened evictions will be unable to find housing accom¬ 
modations for themselves and their families, and by reason 
thereof will be prevented from sustaining themselves and 
maintaining gainful occupation in defense and other- indus¬ 
tries, and a multiplicity of suits arising from the threats of 
higher rents and evictions will ensue. It will be impossible 
to determine the exact and entire monetary damage suffered 
and the exact and entire monetary damage Plaintiffs will 
continue to suffer by reason of the threat of and actual de¬ 
control. 

WHEREFORE, Plaintiffs pray judgment as follows: 

I. That a temporary restraining order and preliminary 
and final injunction be issued against Defendants and each 
of them restraining and enjoining such Defendants and 
each of them, their agents, servants, employees, attorneys 
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and any and all persons acting in concert or participation 
with said Defendants, directly or indirectly, from:— 

(a) Approving, signing or otherwise acquiescing in a 
resolution, ordinance, document or act of the City Council 
of the City of Los Angeles which would bring about or 
tend to cause housing accommodations within the City of 
Los Angeles to be decontrolled as to rents and evictions; 

(b) Causing to be done, or doing anything which would 
cause or tend to cause the City of Los Angeles to become 
decontrolled as to maximum rents and evictions for housing 
accommodations within said City of Los Angeles pursuant 
to any act or acts of the City Council of said City. 

2. For such other and further relief as to this Court may 
seem just and proper in the premises. 

Alexander H. Schullman and 
David S. Smith 

By 


Alexander H. Schullman 


Dated: August 10, 1950 


David S. Smith 
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In The United States District Court For The 
District Of Columbia 


Maxwell Miller, etc., et al., 


Plaintiffs, 


vs. 


Tighe Woods, etc., et al., 

Defendants, 

The City of Los Angeles, a municipal 
corporation, etc., et al., 

Defendants in Intervention. 


I No. 3528-50 


Motion of City of Los Angeles 
To Dismiss Complaint 

Now come The City of Los Angeles, a municipal corpora¬ 
tion, and Leland S. Warburton, Lloyd G. Davies, J. Win 
Austin, Harold A. Henry, George P. Cronk, L. E. Timber- 
lake, Don A. Allen, Ed. J. Davenport, Ernest E. Debs and 
John C. Holland, as members of and constituting a major¬ 
ity of the Council of said The City of Los Angeles, De¬ 
fendants in Intervention, and move the Court to dismiss 
the Complaint herein pursuant to the provisions of Rule 
12(b) of the Federal Rules of Civil Procedure for the 
reasons that this Honorable Court lacks jurisdiction over 
the subject matter and the Complaint fails to state a claim 
upon which relief can be granted. 



A statement of points and authorities in support of this 
motion is filed herewith. 

Respectfully submitted, 

Ray L. Chesebro, 

City Attorney of the City 
of Los Angeles 
Arthur W. Nordstrom, 
Assistant City Attorney 
Bourke Jones, 

Assistant City Attorney 
James A. Doherty, 

Deputy City Attorney 
By Arthur W. Nordstrom 
Assistant City Attorney, 
400 City Hall, Los An¬ 
geles, Calif. 

and 

Charles S. Rhyne, 

730 Jackson Place, N. W., 
IVashington 6, D. C. 
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COUNTEBSTATEMENT OF QUESTIONS FBESENTED 

I. Whether the appellants as tenants in Los Angeles have 
standing to sue to enjoin the threatened action of the Housing 
Expediter and whether the District Court had jurisdiction to 
review his determination. 

II. Assuming jurisdiction and appellants’ standing to sue, 
whether appellants state a claim upon which relief can be 
granted when the complaint alleges that the Housing Expe¬ 
diter is threatening to terminate rent control in Los Angeles 
on the basis of a resolution from the local governing body 
pursuant to Section 204 (j) (3) of the Housing and Rent Act 
of 1950 without determining whether the resolution constitutes 
a proper method of statutory compliance, and without inquir¬ 
ing whether all of the incidents of due process have .been 
accorded interested parties in a public hearing held by the 
local governing body. 


(i) 
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SSntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10764 

Maxwell Miller et al., appellants 

v. 

Tiqhe E. Woods, Housing Expediter, Office of the Housing 

Expediter, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


COUNTERSTATEMENT 

The within appeal is from an order entered on August 28, 
1950, by the trial court (Hon. Bumita Shelton Matthews) dis¬ 
missing appellants’ complaint.' 

The proceeding has its origin in an undertaking by the gov¬ 
erning body of the City of Los Angeles to obtain federal rent 
decontrol pursuant to applicable provisions of federal law set 
forth in the margin. 1 These statutory provisions require the 

*The applicable law. Section 204 (j) (3) of the Housing and Rent Act 
of 1950 (50 U. S. C. App. 1894 (j) (3) ) is as foUowB: 

“(3) The Housing Expediter shall terminate the provisions of this tide 
in any incorporated city, town or village, or in the unincorporated area 
of any county upon receipt of a resolution of its governing body adopted 
for that purpose in accordance with applicable local law and based upon 
a finding by such governing body reached as the result of a public hearing 
held after 10 days’ notice, that there no longer exists such a shortage in 
rental housing accommodations as to require rent control in such city, 
town or village or unincorporated area in such county: Provided, That 
where the major portion of a defense-rental area has been decontrolled 
pursuant to this paragraph (3), the Housing Expediter shall decontrol any 
unincorporated locality in the remainder of such area.** 
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termination of federal rent control when the governing body 
of a locality meets the following conditions: (1) holds a pub¬ 
lic hearing, after ten days notice, (2) mates a finding reached as 
a result of such hearing that a rental housing shortage requir¬ 
ing rent control no longer exists, and (3) transmits to the 
Housing Expediter such finding by a resolution adopted for 
that purpose in accordance with applicable local law. 

On July 14,1950, the City Council of Los Angeles, the appro¬ 
priate governing body of that City, published a notice of a 
public hearing to be held on July 28,1950. Public hearing was 
held on July 28,1950, and, on the same date, the City Council, 
by a vote of 10 to 4 2 adopted a resolution, assertedly as a 
result of the public hearing, finding that “there no longer 
exists such a shortage in rental housing accommodations as to 
require rent control in the City of Los Angeles, County of 
Los Angeles, State of California.” The resolution was received 
by the Housing Expediter on August 2, 1950. Thereafter, on 
August 14, 1950, before any action on the resolution had been 
taken by the Housing Expediter, appellants herein filed a 
complaint in the United States District Court for the District 
of Columbia seeking an injunction to restrain the Housing 
Expediter from taking any action on the Los Angeles resolution 
which would cause the decontrol of maximum rents. 8 A tem¬ 
porary restraining order, obtained on August 14, 1950, upon 
the filing of the complaint, was in effect throughout the pro¬ 
ceedings in the lower court. 

Intervention in opposition to the complaint was permitted 
by the court below on behalf of the City of Los Angeles and 
Mary Browning and other named landlords, representatives 
of the Small Property Owners League. The City of Los An¬ 
geles thereupon filed a motion to dismiss the complaint on the 
grounds (a) that the lower court lacked jurisdiction ova* the 
subject matter, and (b) that the complaint failed to state a 
claim upon which relief could be granted. Following axgu- 

* There are 15 members In the City Council. 

"Although the complaint is silent as the affirmative relief desired, 
appellants' brief indicates that it wishes the Court to direct the H ousin g 
Expediter “to determine whether the resolution meets the requirements of 
• local law and whether it is based upon a finding reached as the result of 
a public hearing” (App. Br. 9-10). 
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ment on behalf of all parties on the motion to dismiss, as well 
as argument on the complaint, the Court dismissed the com¬ 
plaint “as a matter of law.” Appeal was noted, a stay pend¬ 
ing appeal was denied, and the proceedings herein were begun. 

SUMMARY OF ABGTJ3CENT 

The court below lacked jurisdiction to entertain the com¬ 
plaint because the appellants as tenants have no standing to 
sue the Housing Expediter. United States v. Public Utilities 
Commission, 151 F. (2d) 609, 80 App. D. C. 227; Associated 
Industries of N. Y. v. I ekes, 134 F. (2d) 694 (C. A. 2). Since 
they have no legally protected interest they cannot maintain 
this suit in equity. City of Atlanta v. I ekes, 308 TJ. S. 517. 

Neither the statute nor its legislative history accords the 
right to judicial review herein. See Stark v. Wickard, 321U. S. 
288; Switchmen's Union v. Board, 320 U. S. 297. In any event 
if there were jurisdiction to review the action of the Housing 
Expediter, since there is some doubt as to the scope of the 
duties to be exercised by him under the terms of the statute, the 
Court should not interfere with the Expediter’s discretion and 
and with his interpretation of the statute. Railroad Commis¬ 
sion v. Rowan & Nichols Oil Co., 310 U. S. 573; United States 
v. I ekes, 98 F. (2d) 271 (App. D. C.), cert, denied 305 U. S. 619. 

If jurisdiction exists, the question of the character of relief 
which the trial court could give depends, initially, upon the 
extent to which the Housing Expediter has authority to inquire 
into the satisfaction of the statutory standards by the City 
Council. In the instant case, the standards brought into ques¬ 
tion by the pleadings are whether the kind of public hearing 
sufficient to accord with due process of law was had, whether 
the finding was reached as a result of the public hearing, and 
whether the resolution was adopted in accordance with ap¬ 
plicable local law. The Housing Expediter wishes to assist 
the Court if the Court finds it necessary to explore all of the 
significant facets of the problem. 
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ABGTTMENT 

I 

The court below lacked jurisdiction to entertain the complaint 
because (a) plaintiffs lacked standing to sue, (b) neither 
the statute nor its legislative history accords the right to 
judicial review herein, and (c) since the construction of the 
statute is not free from doubt, the court should not interfere 
with the Expediter's discretion thereunder 

(a) As tenants, appellants have no standing to sue the Housing 

Expediter 

As tenants, appellants have no vested right in the continu¬ 
ance of rent control and while they may be “aggrieved” by the 
decontrol measure, they have no standing to maintain a suit 
for an injunction against the Housing Expediter to prevent 
a reversion to rentals fixed by agreement. This is an inde¬ 
pendent suit in equity and the appellants in order to have 
standing must show a violation of some legally protected right. 4 
United States v. Public Utilities Commission, 151 F. (2d) 609, 
613, 80 App. D. C. 227; Associated Industries v. Ickes, 134 F. 
(2d) 694, 702 (C. A. 2). No statute authorizes suit against 
the Housing Expediter, unlike the situation in Parker v. Flem¬ 
ing, 329 U. S. 531, which considered whether a statutory right 
to review in the Emergency Court of Appeals from a certificate 
authorizing his eviction was available to a tenant. The Su¬ 
preme Court noted the crucial distinction (p. 538): 

This situation is altogether different, in terms of 
administrative complications and the impact of the 
order on the individual, from one in which a consumer 
member of the public wishes to attack a general price¬ 
fixing regulation which will require him to pay higher 
prices, or even a tenant to pay higher rent. 

4 As the Supreme Court said in United States v. Willow River Co., 324 U. S. 
489, 502: 

“But not all economic interests are ‘property rights’; only those economic 
advantages are ‘rights’ which have the law hack of them, and only when 
they are so recognized may courts compel others to forbear from interfering 
with them or to compensate for their invasion.” 
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It is well settled that consumers have no standing to maintain 
a suit in equity challenging price regulations. City of Atlanta 
v. lakes, 308 U. S. 517; Alexander Sprunt <Sc Son, Inc. v. United 
States, 281U. S. 249, 255-6. Appellants’ rights are no greater. 

The question here is not whether appellants are “aggrieved” 
or “interested” parties but whether they have a legally pro¬ 
tected interest. Their interest is no more substantial than the 
interest of the City of Atlanta as a consumer affected by mini¬ 
mum coal prices in City of Atlanta v. I ekes, 308 U. S. 517, 
affirming per curiam, for lack of standing to sue, the decision 
in City of Atlanta v. National Bituminous Coal Commission, 
26 F. Supp. 606 (D. D. C.). In its opinion, the Court disposed 
of the case by saying: 

The judgment is affirmed on the ground that the appel¬ 
lant has no standing to maintain the suit. Tennessee 
Power Co. v. Tennessee Valley Authority, 306 TJ. S. 
118, 142; Alabama Power Co. v. I ekes, 302 U. S. 464, 
478-479; Sprunt & Son v. United States, 281 TJ. S. 249, 
255-256; Aetna Life Insurance Co. v. Haworth, 300 
TJ. S. 227,240-241. 

The reference to the Aetna case reveals that a suit maintained 
by a party without a legally protected interest does not present 
a case or controversy within Art. Ill, Sec. 2 of the Constitution. 

Appellants do not have the type of interest essential to satisfy 
the “conventional tests used in equity suits” ( United States 
v. Public Utilities Comm., 151 F. (2d) 609, 614, 80 App. D. C. 
227), to restrain official action, City of Atlanta v. I ekes, 308 
TJ. S. 517; Alabama Power Co. v. I ekes, 302 TJ. S. 464; Massa¬ 
chusetts v. Mellon, 262 TJ. S. 447; Morrison v. Work, 266 TJ. S. 
481, 488; Tennessee Electric Power Co. v. T. V. A., 306 TJ. S. 
118,137-138; Rescue Army v. Municipal Court, 311 TJ. S. 549, 
569-72; United States v. Public Utilities Comm., 151 F. (2d) 
609,614,80 App. D. C. 227; Employers Group of Motor Freight 
Carriers v. National War Labor Board, 143 F. (2d) 145, 147 
(App. D. C.); Associated Industries of N. Y. v. Ickes, 134 F. 
(2) 694, 701, 702 (C. A. 2); Kenneth Culp Davis, Standing to 
Challenge and to Enforce Administrative Action, 49 Columbia 
Law Review 759 (June 1949). 

907314—50-2 
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As the Court said in Perkins v. Lvikens Steel Co., 310 U. S. 
113,125: 

It is by now clear that neither damage nor loss of 
income in consequence of the action of Government, 
which is not an invasion of recognized legal rights, is in 
itself a source of legal rights in the absence of consti¬ 
tutional legislation recognizing it as such. * * * 
Respondents, to have standing in court, must show an 
injury or threat to a particular right of their own, as 
distinguished from the public’s interest in the admin¬ 
istration of the law. 

i 

In Associated Industries v. I ekes, 134 F. (2d) 694, 700-701 
(C. A. 2), the court exhaustively reviewed the doctrine of 
standing to sue, citing many authorities, and concluded: 

I 

In a suit in a federal court by a citizen against a gov¬ 
ernment officer, complaining of alleged past or threat¬ 
ened future unlawful conduct by the defendant, there 
is no justiciable “controversy” without which, under 
Article III, § 2 of the Constitution, the court has no 
jurisdiction, unless the citizen shows that such conduct 
or threatened conduct invades or will invade a private 
substantive legally protected interest of the plaintiff 
citizen; such invaded interest must be either of a “rec¬ 
ognized” character, at “common law” or of a substantive 
private legally protected interest created by statute. 
In other words, unless the citizen first shows that, if the 
defendant were a private person having no official status, 
the particular defendant’s conduct or threatened con¬ 
duct would give rise to a cause of action against him 
by that particular citizen, the court cannot consider 
whether the defendant officer’s conduct is or is not au¬ 
thorized by statute; for the statute comes into the case, 
if at all, only by way of a defense or of justification for 
acts of the defendant which would be unlawful as against 
the plaintiff, unless the defendant had official authority, 
conferred upon him by the statute, to do those acts. 
Unless, then, the citizen first shows that some substan¬ 
tive private legally protected interest possessed by him 
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has been invaded or is threatened with invasion by the 
defendant officer thus regarded as a private person, the 
suit must fail for want of a justiciable controversy, it 
being then merely a request for a forbidden advisory 
opinion. That the plaintiff shows financial loss on his 
part resulting from unlawful official conduct is not alone 
sufficient, for such loss, absent any invasion of the plain¬ 
tiffs private substantive legally protected interest, is 
damnum absque injuria. Thus, for instance, financial 
loss resulting from increased lawful competition with a 
plaintiff, made possible solely by the defendant official’s 
unlawful action, is insufficient to create a justiciable con¬ 
troversy. More is required “than a common concern 
for obedience to law.” 

The appellants here can point to no distinction derogating 
from the controlling authority of City oj Atlanta v. I ekes, 308 
U. S. 517. There the City, as a substantial coal consumer, 
brought suit in the District of Columbia to enjoin the Bitumi¬ 
nous Coal Commission from establishing minimum prices al¬ 
leged to be invalid and for a declaration that the Bituminous 
Coal Act of 1937 was unconstitutional. The trial court held 
that it had jurisdiction but dismissed on the merits. However, 
while the Supreme Court affirmed, its affirmance was not on 
the merits, but on the ground the district court was without 
jurisdiction. 

(b) The statute does not confer a right to judicial review 
Moreover, neither the statute in its whole context nor the 
particular portions of immediate interest in this case suggest 
that appellants have a legal interest entitled to judicial protec¬ 
tion. Compare Switchmen’s Union v. Board, 320 U. S. 297; 
Stark v. Wickard, 321 U. S. 288, 306. First, the Act is wholly 
silent on any right of judicial review arising out of actions by 
local governing bodies and the Housing Expediter under Sec¬ 
tion 204 (j) (3). The secondary test of attempting to discern 
Congressional intent by reference to legislative history likewise 
offers no aid to appellants in arguing for a right of review. In 
view of the extensive briefing of the legislative history by inter- 
venor, City of Los Angeles (pp. 32-53), it is unnecessary to 
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burden this brief with duplicating material. It is sufficient 
here to observe that at no point in the rather extensive debates 
on the 1949 and 1950 Acts did the Congress either make plain 
that the right to judicial review exists or, by necessary infer¬ 
ence, suggest that such authority was to be read into the stat¬ 
ute. Without regard to the plethora of decisions on statutory 
construction, it is quite clear that neither a reading of the lan¬ 
guage of the statute nor an exploration into the utterances of 
the legislators will produce authority for the existence of the 
right to relief by the courts in a case of this character. If any¬ 
thing, the contrary is to be implied from the fact that this is a 
short-term statute, and to infer the right to judicial review 
would defeat the purposes of Congress of providing local com¬ 
munities with the right of determining the need for continuing. 
Federal rent control. 

(c) Since the construction of the statute is not free from doubt, the 
Court should not interfere with the expediter’s discretion 

Though it is plain that there is no jurisdiction to review the 
action of the Housing Expediter, there is some doubt as to the 
scope of the duties to be exercised by the Housing Expediter 
in determining whether a resolution is in “accordance with ap¬ 
plicable local law” under Section 204 (j) (3) of the Act. Ac¬ 
cordingly, there is brought into play the firmly established rule 
that decisions of administrative officers which depend upon a 
statute which is not free from doubt, involve an exercise of 
discretion, and insofar as they are not unreasonable or plainly 
wrong, will not be reversed or set aside by injunction or other 
process in the nature of mandamus, such as the present action 
must be assumed to be. This rule has been consistently applied 
for well over a century. There is no need to multiply author¬ 
ities on this point. We cite only a few of the leading cases. 
United States v. I ekes, 98 F. 2d 271 (App. D. C.), cert, denied 
305 U. S. 619; Brunswick v. Elliott, 103 F. 2d 746 (App. D. C.); 
Reichelderfer v. Johnson, 63 App. D. C. 334, 72 F. 2d 552; 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316; Wilbur v. United 
States, 281TJ. S. 206; Adams v. Nagle, 303 U. S. 532; Railroad 
Commission v. Rowan & Nichols OH Co., 310 U. S. 573; White 
v. Coe, 95 F. 2d 347 (App. D. C.) 
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In United States v. I ekes, supra, Chief Judge Stephens, 
speaking for the Court stated: 

In respect of the further question in the case of the 
propriety of the remedy of mandamus: The law is set¬ 
tled that “where the duty [of an administrative officer] 
in a particular situation is so plainly prescribed as to be 
free from doubt and equivalent to a positive command 
it is regarded as being so far ministerial that its per¬ 
formance may be compelled by mandamus * * * 
But where the duty is not thus plainly prescribed but 
depends upon a statute or statutes the construction or 
application of which is not free from doubt, it is regarded 
as involving the character of judgment or discretion 
which cannot be controlled by mandamus.” Wilbur v. 
United States ex rel. Kadrie, 281 U. S. 206, 218, 219, 50 
S. Ct. 320, 324, 74 L. Ed. 809 (1930) (at p. 281). 

In Brunswick v. Elliott, supra, this Court stated: 

This summary of the respective arguments of the 
parties—or of the argument of the appellant alone for 
that matter—shows that the question is not free from 
reasonable doubt. A writ of injunction like a writ of 
mandamus, cannot be used to establish a legal right. 
The duty to act or refrain from acting must be so clear 
as not to admit of reasonable doubt or controversy, in 
order to justify such judicial control or guidance of 
administrative action. Under the circumstances, there¬ 
fore, it was the duty of the Comptroller to render a 
decision, which in turn was required to be based upon 
an interpretation of statutes, the construction and ap¬ 
plication of which were not “free from doubt and equiva¬ 
lent to a positive command.” This duty was not 
ministerial but was instead administrative and quasi¬ 
judicial in character, requiring for its proper perform¬ 
ance the exercise of judgment and discretion. 
Consequently its exercise cannot be controlled by writ 
of mandamus, or injunction. “To hold otherwise would 
render orderly administrative procedure impossible.” 
Thus, if the writ were granted in the present case we 
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would in effect require the Comptroller General “to 
repudiate and disaffirm a decision which he regarded 
it his duty to make in the exercise of that judgment 
which is reposed in him by law, and we should require 
him to come to a determination upon the issues involved 
directly opposite to that which he had reached, and 
which the law conferred upon him the jurisdiction to 
make.” This we cannot do (at pp. 750-751). 

Even assuming that the construction of the statute by the 
executive is erroneous, “Since the earliest cases, it has been 
held that where an officer’s action involves the exercise of his 
discretion in the construction and interpretation of a statute, 
mandamus will not issue to compel him to act upon one con¬ 
struction rather than another.” Reichelderfer, et al. v. John¬ 
son, supra. 

In upholding or refusing to interfere with the executive’s 
construction of the law, the Court need not be absolutely satis¬ 
fied that the construction is correct, but only that such an 
interpretation of the statute was a reasonable and possible 
one. Riverside OH Co. v. Hitchcock, supra; Wilbur v. United 
States, supra; Adams v. Nagle, supra. The applicable rule has 
been clearly stated in Riverside OH Co. v. Hitchcock, supra, 
where the Court said: 

The head of the executive department of the Govern¬ 
ment in the administration of the various and impor¬ 
tant concerns of his office is continually required to 
exercise judgment and discretion. He must exercise 
his judgment in expounding the laws and resolutions of 
Congress under which he is from time to time required 
to act * * * whether he decided right or wrong 
is not the question. Having jurisdiction to decide at all, 
he had necessarily jurisdiction, and it was his duty to 
decide as he thought the law was, and the courts have 
no power whatever under those circumstances to review 
his determinations by mandamus or injunction. 
[Italics supplied.] 

In the words of Justice Van Devan ter, speaking for the 
Court in Wilbur v. United States, supra (p. 219): 
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Where the duty is not thus plainly prescribed but de¬ 
pends upon a statute or statutes the construction or 
application of which is not free from doubt, it is regarded 
as involving the character of judgment or discretion 
which cannot be controlled by mandamus. 

And, as stated in Adams v. Nagle, 303 U. S. 532: 

* * * if a discretion is vested in him, and he is to 
act in the light of the facts he ascertains and the judg¬ 
ment he forms, a court cannot restrain him from acting 
on the ground that he has exceeded his jurisdiction by 
reason of an error either of fact or law which induced 
his conclusion (at p. 542). 

The Court will not substitute its judgment of what was 
necessary for that of the defendant. “A controversy like this 
always calls for a fresh reminder that courts must not sub¬ 
stitute their motions of expediency and fairness for those which 
have guided the agencies to whom the formulation and execu¬ 
tion of policy have been entrusted/’ Railroad Commission v. 
Rowan & Nichols OH Co., supra. 

II 

Assuming jurisdiction and appellants’ standing to sue, the 
question is whether appellants state a claim upon which 
relief can be granted when the complaint alleges that the 
housing expediter is threatening to terminate rent control 
on the basis of a resolution from a local governing body 
pursuant to section 204 (j) (3) of the Housing and Rent Act 
of 1950 without determining whether the resolution consti¬ 
tutes a proper method of statutory compliance, and without 
inquiring whether all of the incidents of due process have 
been accorded interested parties in a public hearing held by 
the local governing body 

As posed by appellants, assuming standing to sue exists, and 
that the Housing Expediter’s determination is reviewable, a 
solution of the problem whether a claim upon which relief 
can be granted requires the Court to review the Housing Ex¬ 
pediter’s determination of two statutory conditions: (a) 
whether the Resolution is “in accordance with applicable local 


12 


law,” and (b) whether the Resolution is based upon a finding 
reached as a result of a public hearing (App. Br. 9-10) .* It will 
be of interest to discuss the functions of the Housing Expediter 
under Section 204 (j) (3) in a determination of the two fore¬ 
going statutory conditions. 

In attempting to interpret the intent of Congress in the use 
of the term “in accordance with applicable local law,” the 
Housing Expediter’s analysis reveals divergent solutions, each 
supported by persuasive arguments. Appellee, in this Court, 
as in the trial court, desires to offer such analysis as may 
bring fully to the attention of the Court all of the significant 
arguments on the point without commitment to either 
position, but with a readiness to accept the finding of the 
Court. In assuming his position, the Housing Expediter 
does not thereby cause the Court to be faced with the uni¬ 
lateral argument of a single advocate for the case, since all 
of the questions presented are being sharply contested before 
this Court, as they were in the trial court, by tenant represents 
atives on the one hand, and by the City of Los Angeles and 
landlord intervenors, on the other. 

Analysis of the local law question seems inevitably to lead 
to two queries: (1) by employing the term “in accordance with 
applicable local law,” did the Congress intend that the action 
of a city council be attended by the usual characteristics of a 
local legislative act, or (2) should major emphasis be placed 
upon the word “resolution” as reflecting a Congressional intent 
to permit a city council freely to express and give effect to its 
views, unhampered by possible Mayor’s veto or supervision by 
the electorate of the community, aided only by public hearing. 

In approaching the first of these two queries, it is well to 
put aside for the moment the language of the federal statute 
and consider the character of the action involved in its usual 
perspective. Upon that basis, there would probably be no 
disagreement with the relatively elementary proposition that 
when a governing body undertakes an action which affects the 
life, liberty or property of a large number of its citizens for a 
long or continuing period, it has engaged in a legislative act, 

* That proper notice was given seems to be assumed by all parties to ttyp 
case. 


13 


requiring the highest degree of formality and safeguard for its 
valid effectiveness. As shortly stated in Hopping v. City of 
Richmond, 170 Cal. 605, 150 Pac. 977, at p. 981, the people of 
California and of the City of Richmond clearly intended that 
the initiative and referendum provisions should apply “to mat¬ 
ters of legislation affecting the entire city, and of a character 
likely to engage the attention and arouse the favor or opposi¬ 
tion of every voter.” If the City of Los Angeles, through the 
City Council, undertook to impose or remove as vital a require¬ 
ment as rent control and devised both the substantive and 
procedural aspects of such an act,, it would not be seriously 
contended that other than a legislative action had been taken * 

A quick review of the kind of actions characterized as legisla¬ 
tive acts in the Los Angeles charter makes this evident. 7 Can 
it be said, therefore, that because the Congress, in the Act here 
under consideration, provided the substantive standard to 
avoid any question of unconstitutional delegation, the city 
council may act with less dignity and formality in carrying to 
completion the whole of the legislative act? For it might well 
be urged that by embracing the federal legislative standard as 
its own, and supplying the necessary procedural steps, the city 
council in real effect has thereby created the legislative act. 
Tested against the seriousness of the action, the theory assumes 
real substance. Following this analysis, it is possible to sug- 

* In City of High Point v. Duke Power Co., 120 F. 2d 806 (C. A. 4th), 
the Court discussed the classes of municipal authority as being legislative, 
on the one hand, as distinguished from proprietary or quasi private, on 
the other. Judge Parker speaking for the Court said (p. 870): 

“A city has two classes of powers—the one legislative, public, govern¬ 
mental, in the exercise of which it is a sovereignty and governs its people; 
the other, proprietary, quasi private, conferred upon it, not for the purpose 
of governing its people, but for the private advantage of the inhabitants of 
the city and of the city itself as a legal personality.” 

T Section 281 of the Los Angeles charter specifies the following types of 
actions as being legislative in character, e. g. requiring action by way 
of ordinance: Those relating to elections, annual city taxes, streets, alleys 
and other public places (name, curb lines, grades, improvement, etc.), 
construction of sewers or storm drains, suits or actions for local assessments 
upon private property. Also, actions required for the Immediate preserva¬ 
tion of the public peace, health or safety, and those relating to the grant of 
franchises, rights or privileges. Several examples of actions held to be 
legislative acts by the California courts are cited in appellants’ brief 
(p. 13-14). 
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gest a Congressional intent fully consistent with that approach. 
It must be remembered that the Congress has itself legislated 
on the subject of rent control for eight years. There is cur¬ 
rently in effect a federal rent control statute. No one can 
rightly say at this moment that future events will or will not 
cause such control to continue. Imputing as we must to the 
Congress as intelligent understanding of the existence of a na¬ 
tional emergency and a full realization of the expected hard¬ 
ships resulting from premature decontrol, may we not fairly be¬ 
lieve that the Congress intended that a community, which is 
by this law permitted to take action without supervision from 
the Governor of the state, as was true in the 1949 Act, or by 
the Housing Expediter or a court as is true of actions by local 
Advisory Boards, take decontrol action only when that course 
is clearly justified and with a full understanding of the serious¬ 
ness of its action. It is difficult to conceive of an action which 
might more harshly affect a substantial group of persons in a 
community, and which in large measure imposes severe limita¬ 
tions upon the use of property, than rent control. It also needs 
no citation that actions not approaching rent control in their 
severity may not be taken by a local governing body except 
under the most limited conditions, and then in such manner as 
to make available for public examination and possible action 
the expression of the electorate’s will. If these assumptions are 
acceptable, the argument in favor of viewing the action as 
legislative in nature becomes highly persuasive. 

There yet remains an obvious unanswered question, how¬ 
ever. If the Congress contemplated a legislative action by the 
city to effect decontrol, why did it not use a more acceptable 
term than “resolution”? In answer, it can be fairly stated that 
the term “resolution” has no absolute meaning in law. It 
has been used interchangeably with such words as “ordinance,” 
“order,” “measure,” and “action.” (See Vol. 30 Words and 
Phrases (Perm. Ed.) pp. 146, 152-153; Vol. 37, Ibid. pp. 408- 
414.) For example, Section 281 of the Los Angeles City Char¬ 
ter provides that “any ordinance, order or resolution of the 
Council authorizing the sale or issuance of bonds of the city 
or of any district therein” may be put into effect immediately. 
It hardly seems likely that the sale or issuance of city bonds 
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could, at the same time, be taken either by ordinance or reso¬ 
lution or order if these words are to be given meaning as re¬ 
flecting the exercise of widely different powers. Moreover, 
Section 281 of that Charter specifies that “no ordinance, leg¬ 
islative, administrative or executive, passed by the Council 
shall go into effect until the expiration of thirty days from 
its publication * * It would seem odd that decontrol 
could be effected by a resolution, while an administrative or¬ 
dinance is subject to the limitations of a local legislative act. 
From the foregoing, it might be urged that the selection of the 
particular word is not of particular concern in any attempted 
analysis of the problem. Rather, it may be more important 
to determine what the Congress intended to accomplish by its 
action and what kind of authority it intended to vest in the 
local governing bodies so as to carry into full effect the Congres¬ 
sional intent. 

The opposite argument, which carries at least equal force, 
is that advocated by intervenors. Concededly, the less dif¬ 
ficult argument is that the rather simple language of the statute 
makes it unnecessary to build assumption upon assumption 
to arrive at a determination. 

The statute not only provides a complete substantive stand¬ 
ard but it also gives three additional elements to make up a 
completed act. These are (1) notice of a hearing, (2) public 
hearing, and (3) a resolution containing the required find¬ 
ings. The only additional element to be considered is the 
phrase “in accordance with applicable local law.” That phrase, 
it can reasonably be argued, may be interpreted to mean simply 
that action by way of resolution must be authorized by the 
local law and that the particular resolution was formulated 
and passed in accordance with the authority thus conferred. 
Such an analysis occasions no particular difficulty and comes 
easily from the language of the statute itself. 

Reference to the legislative history discloses many remarks 
to the effect that the Congress was not completely satisfied 
with the existing means by which decontrol could be accom¬ 
plished and sought to give to the localities themselves com¬ 
plete authority on this question. That thought finds support 
in view of the omission, theretofore contained in the statute, 
of the exercise of supervision by the Governor and the fact 
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that the Expediter is directed to terminate federal rent con¬ 
trol upon receipt of such a resolution. It might be inferred 
that the Congress wished the elected officials of each commu¬ 
nity to be completely responsible for their acts in bringing 
about rent decontrol. In the event of any abuse by the local 
governing body, the people of the community would have the 
usual orthodox means of correcting an invalid or unwise action. 

In presenting this view, it is true that significance is placed 
upon the use of the term “resolution.” However, there is rea¬ 
son to believe that Congress may have used the term advisedly. 
Thus, in Section 204 (f) (1) (A) (50 U. S. C. App. 1894 (f) (1) 
(A)), it is provided that any incorporated community may 
declare “by resolution of its governing body adopted for that 
purpose, or by popular referendum, in accordance with local 
law” that a rental housing shortage exists, requiring continued 
control. Consequently, it is significant that in the same legis¬ 
lative enactment, the Congress carefully distinguished between 
the two courses of action, using the term “resolution” in dis¬ 
tinction to action by referendum. There would seem to be no 
reasonable ground for the avoidance by Congress of the referen¬ 
dum requirement in Section 204 (j) (3), after using it in a 
preceding paragraph of the same section of the Act, if it in¬ 
tended that such a technique be employed. Based upon the 
usual canons of statutory construction, the meaning which 
most easily emerges from a reading of the statute should ordi¬ 
narily be accepted. 

Acceptance of the immediately foregoing view also finds sup¬ 
port in examining the general character of the legislation. The 
provisions here of interest were promulgated June 23, 1950. 
They could be given effect by the communities only upon the 
basis of action taken by December 31, 1950. In view of this 
very limited period, and allowing for the time necessarily con¬ 
sumed by the scheduling and holding of public hearings, is it 
reasonable to suppose that Congress intended that all of the 
waiting periods and formalities of local legislative acts be ob¬ 
served? To accept that view is almost tantamount to a belief 
that the Congress did not seriously intend to offer decontrol 
benefits of real value for, certainly, once the maximum period 
of approximately six months is diminished by hearing and 
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waiting time, it becomes an almost useless gesture. Contrari¬ 
wise, the grass-roots policy of Congress, so evident throughout 
its consideration of the 1950 legislation, could be carried into 
effect with minimum delay and complication by a more literal 
reading, rather than speculative analysis, of the statutory 
language. 

Finally, the functions of the Housing Expediter under Sec¬ 
tion 204 (j) (3), insofar as they bear upon the question of a 
proper claim for relief, are brought into question. 

The City of Los Angeles advances the view that “Upon re¬ 
ceipt of the resolution the Expediter must decontrol.” It 
argues that the Expediter is without discretion to withhold 
action in such situation (Motion p. 7). Appellants argue that 
such a contention renders meaningless the statutory condition 
for public hearing and imputes to the Congress an idle gesture 
in imposing that requirement (App. Br. 6-7). 

The full reach of the Housing Expediter’s authority under 
Section 204 (j) (3) need not be determined here. However, 
his obligation does extend to a determination whether proper 
notice of public hearing was given, whether a public hearing 
was held, and whether a resolution containing the required find¬ 
ings has been transmitted. To the extent that obvious deficien¬ 
cies may appear, the validity of the action becomes subject to 
challenge. But except for the present controversy, no city 
action has ever been challenged and no element of invalidity 
has appeared in any of the resolutions received by him, with 
a few exceptions not here pertinent. Consequently, it has not 
been necessary for the Housing Expediter to delve beneath the 
surface of the proceedings. In view of the questions raised 
here, however, it is necessary to proceed one more step, in con¬ 
nection with the assertions made as to the public hearing. If, 
the court has jurisdiction to review and plantiffs have standing 
to sue, and if, as appellants assert, the public hearing failed 
to satisfy the statutory requirement, a question is presented 
whether the Housing Expediter is compelled to inquire into the 
conduct of those proceedings, an action he did not here take. 

In order that the issue may be placed in sharp focus before 
this Court, the Housing Expediter takes the position that his 
statutory duty in connection with a public hearing under Sec¬ 
tion 204 (j) (3) extends to inquiry as to whether such a hear- 
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ing was in fact held. No problem on that score is presented 
here. Second, in the absence of any matter requiring further 
inquiry, as has been true in all prior cases and as was true in 
the Los Angeles situation prior to the present suit, the validity 
of the hearing would be assumed. Third, in the event of chal¬ 
lenge, as here, the Housing Expediter believes that he is re¬ 
quired to determine whether the basic elements of a full and fair 
public hearing were present, which includes the existence of a 
public forum and reasonable opportunity to present evidence. 
Beyond that point, however, the Housing Expediter is of the 
opinion that he is precluded by the statute from probing as to 
other controversial questions which might be raised. Specifi¬ 
cally, he does not believe that he must determine whether each 
side, landlords, tenants and interveners, had absolutely equal 
time and attention in the presentation of their views and were 
accorded all of the same courtesies. 

With respect to the matter of the asserted prejudgment by 
the Council members, it is not believed that this circumstance 
brings into question any element of invalidity in this case. 
While it may have been indiscreet for several of the members 
of the Council to voice their views in advance, it is not as¬ 
sumed and it is not required that they approach a problem of 
such notoriety and significance as rent control in vacuo. As 
members of the governing body of the locality, it may be as¬ 
sumed that they would be fully informed on a subject which 
so closely affects the lives of its citizens and, at the same time, 
has ever been controversial. Moreover, they are entitled to 
a presumption of honesty, which carries with it the further as¬ 
sumption that their ultimate decision will rest upon the evi¬ 
dence adduced at the public hearing, rather than upon personal 
convictions. If it should develop that action resulted from dis¬ 
honest motives, the situation would be not different from a 
dishonest act on any other large community matter. Time- 
honored methods of correction and punishment, if warranted, 
remain. There is no reason to isolate rent control for extraor¬ 
dinary treatment. 

One other question is raised by appellants, but they do not 
reconcile an apparent contradiction. Appellants assert that 
“findings which are required to be made as part of a govern¬ 
mental procedure must be based upon evidence introduced at 
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the hearing” (App. Br. 16). On the other hand, appellants also 
assert that “the Housing Expediter may not review such a 
finding on its merits, in the sense of determining whether the 
facts support it” (App. Br. 9). These statements are directed 
to the provisions in Section 204 (j) (3) that the resolution be 
based upon “a finding reached as the result of a public hearing.” 

To the extent that appellants may be urging that, in some 
manner not explained, the Housing Expediter must determine 
whether the findings fairly flow from the evidence adduced at 
the public hearing, the Housing Expediter is in sharp disagree¬ 
ment with such a view. The statute does not contemplate that 
a record of the proceedings be furnished and none has been or 
presumably would be transmitted to him. When the Resolu¬ 
tion plainly sets forth that the required findings have been 
made and were reached as a result of a public hearing, further 
inquiry is not required. 

CONCLUSION 


For reasons heretofore set forth, the judgment below should 
be affirmed. 


Ed Dupbee, 

General Counsel, 
Leon J. Lebeu, 

Assistant General Counsel , 
Nathan Siegel, 

Benjamin Freidson, 

Special Litigation Attorneys, 
Office of the Housing Expediter, Washington 25, D. C. 
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QUESTIONS PRESENTED. 

In the opinion of the Intervenors, the questions are: 

1. Whether, under Section 204(j)(3) of the Act set out 
below, the Housing Expediter is bound by the resolution 
adopted by the City Council of The City of Los Angeles on 
July 28, 1950, showing on its face 'that all requirements of 
said Section have been met, and is required to give it effect 
by action decontrolling rent in Los Angeles, without the 
exercise by him of any administrative discretion or “ap¬ 
pellate” review of the City Council’s action. 

2. Whether the resolution certified to the Expediter by 
the Los Angeles City Council met the conditions set out in 
said Section 204(j) (3), i.e., “adopted • # • in ac¬ 
cordance with applicable local law and based upon a find¬ 
ing V • • reached as a result of a public hearing. 
• • •» 

3. Whether appellants have any standing in equity for 
injunctive relief based on allegations of administrative pro¬ 
cedural deficiencies, having failed to protest or present 
such matters to the City Council (or to the Housing Expe¬ 
diter) prior to filing suit 

4. Whether a case or controversy is really presented, or 
a basis for equitable relief established, in view of failure 
of appellee Woods to take any adverse position against the 
complaint or to make any antagonistic assertion of rights 
in the case, as well as other circumstances shown by the 
record. 

5. Whether this Court has jurisdiction either as to the 
subject matter or as to the parties. 
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Maxwell Miller, individually and as a member and repre¬ 
sentative of Los Angeles Tenants Council, an associa¬ 
tion, Estelle Ross, Rachel Ross, Oldst Q. Poster, 
Stephen D. Brown, Edward J. Siegfried, Dora N. 
O’'Connor and Mabel Winsob, Appellants , 


Tighe Woods, individually and as Expediter of the Office 
of Housing Expediter, Does 1 to 10 inclusive, Richard 
Roe Agencies 1 to 10 inclusive, Richard Roe Organi¬ 
zations, 1 to 10 inclusive, Appellees, 

The City of Los Angeles, a municipal corporation, 
Mary Browning and Elbert D. Owen, individually and 
as Secretary and Vice-President, respectively, and 
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untary, unincorporated Association, Appellees in 
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BRIEF FOR MARY BROWNING AND ELBERT D. 
OWEN, AND SMALL PROPERTY OWNERS 
LEAGUE, INTERVENORS. 


COUNTER-STATEMENT OF THE CASE. 

. 

A. The Proceedings. 

On August 14, 1950, appellants (plaintiffs below) filed 
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an unverified complaint, dated August 10, 1950, accom¬ 
panied by one affidavit (by plaintiff Miller), which related 
to only a fraction of its essential allegations (not including 
essential jurisdictional allegations). The complaint did 
not contain the residence address of any of the plaintiffs 
either in the caption or elsewhere (see Rule 5(a), Rules of 
the United States District Court for the District of 
Columbia). 

On the same day, attorneys for appellants and attorneys 
for appellee (defendant below) Tighe Woods, Housing Ex¬ 
pediter, appeared before Judge Kirkland on appellants’ 
motion for a temporary restraining order. The motion 
was granted at 3:40 p.m. It was made and granted with¬ 
out notice to the organizations and persons chiefly inter¬ 
ested and adversely affected, namely, (1) The City of Los 
Angeles, the validity of whose action (through the resolu¬ 
tion by its City Council passed July 28th) was attacked by 
appellants, and (2) the Small Property Owners League, an 
unincorporated association which had been the principal 
organization making the presentation in favor of the. reso¬ 
lution at the public hearing before the City Council held 
on July 28th. A further affidavit was filed by Miller on 
August 21, 1950, together with 19 other affidavits briefly 
described under a later subheading. The lack of verifica¬ 
tion of the complaint was not supplied by Miller until 
August 25th, by affidavit executed that same day in the 
District of Columbia. 

On August 23, 1950, The City of Los Angeles (referred 
to herein as “City”) filed a motion to intervene, accom¬ 
panied by a verified answer, a motion to dismiss the com¬ 
plaint, and several affidavits. On the same day, Browning 
and Owen, two officers of the Small Property Owners 
League, individually and as officers and members of the 
League and in behalf of the League’s members (hereafter 
referred to collectively as the “League”), filed a motion 
to intervene, accompanied by a verified answer, and a 
number of affidavits. Further affidavits were filed by the 
City and by the League on August 24th and August 28th. 


On appellants’ motion of Angust 24th, the temporary 
restraining order was extended to Angnst 28th. 

On Monday, Angust 28th, after hearing, Judge Matthews 
granted the City’s motion to dismiss and ordered that the 
restraining order be dissolved. Counsel for all parties 
(plaintiffs, defendant Woods, and each of the intervenors, 
the City and the League) participated in the oral argu¬ 
ment (see transcript). Counsel for appellee Woods nei¬ 
ther supported the City’s motion to dismiss, nor opposed 
appellants’ motion for a temporary injunction. 

The statement in appellants’ brief, page 1, that “The 
Court did not consider the plaintiffs’ motion for a tem¬ 
porary injunction,” is not entirely accurate. At the be¬ 
ginning of his oral argument appellants’ counsel was ad¬ 
vised by Judge Matthews that he might argue the motion 
for a preliminary injunction “as part of your answer to 
the motion to dismiss,” and he thanked the Court (tran¬ 
script, p. 69). He proceeded to argue accordingly and 
made extensive references to the affidavits filed in support 
of the motion and the answers and affidavits filed by inter¬ 
venors (ibid., pp. 71-72, 78, 94-97, 99-102, 103-105). Judge 
Matthews stated that she had read everything in the record 
(ibid., p. 94). In the middle of the oral argument she de¬ 
clined to permit appellants’ counsel to call to the stand a 
witness, identified as Koepke, a “member of the Housing 
Expediter’s Office” subpoenaed from Los Angeles, ex¬ 
plaining that “a motion to dismiss takes precedence over 
other motions” but clearly implying that this ruling was 
tentative (ibid., pp. 91-94, 133). 

Toward the close of the oral argument, appellants’ coun¬ 
sel specifically asked for a temporary injunction (ibid., pp. 
133-134). Then, after the Court’s ruling dismissed the 
complaint, appellants’ counsel asked for a stay order pend¬ 
ing appeal which the Court denied orally (ibid., pp. 135- 
136). Neither attempt was opposed by counsel for appellee 
Woods. 
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Up to the date of filing this brief, no pleadings, briefs, 
or documents of any kind have been filed in behalf of ap¬ 
pellee Woods either in the Court below or in this Court. 

B. The Allegations of the Complaint. 

The following is supplementary to the description of the 
complaint in appellants’ brief (pp. 1-3). 

The complaint alleges that Miller brings the suit indi¬ 
vidually and as a representative of the Los Angeles Ten¬ 
ants Council on behalf of its members. It does not allege 
that Miller, as an individual, is a tenant or that he is in 
any way affected by decontrol in Los Angeles. The mem¬ 
bership of the Tenants Council is alleged to consist of 
tenants and to exceed 100,000, and, in addition, to com¬ 
prise a number of named labor and other organizations. 
The complaint fails to allege that either individually or 
collectively, members of the Tenants Council will suffer 
damage in excess of $3,000. 

With respect to each of plaintiffs Ross, Porter, Brown, 
Siegfried, O’Connor and Winsor, the complaint alleges 
that a notice to quit or a notice of increase of rental has 
been served, with damage ranging from $3,500 to $5,000, 
but fails to allege facts from which the actual amount of 
threatened damage can be deduced or calculated. It al¬ 
leges that in each case the notice was served “subsequent 
to and because of the action taken by the City Council.” 
None of these plaintiffs is alleged to be a member of the 
Tenants Council. 

The complaint does not allege that the claimed defects 
in the public hearing held by the City Council (par. XV), 
or the claimed failure to comply with “applicable local 
laws” (par. XVT), were even brought to the attention of, 
or were ruled upon by, or were threatened to be ruled upon 
adversely to appellants, by appellee Woods. It contains 
only vague allegations that appellee Woods, together with 
unnamed associates in the Office of Housing Expediter, has 
threatened and threatens to approve the decontrol action 
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of the City Council (pars. XVIX to XX). Where, when 
and how appellee Woods (or any of his associates) made 
such threats is not specified. 

The complaint does not set forth the notice of public 
hearing published by the City Council, the minutes of said 
public hearing, or the resolution adopted by the City Coun¬ 
cil. These were all supplied by the City (affidavit of Ar¬ 
thur W. Nordstrom and exhibits attached thereto). 

C. Summary of Affidavits. 

1. Appellants other than Miller. 

The League presented to the Court below ten affidavits, 
in addition to its verified answer, regarding five of the six 
named appellants other than Miller. No affidavit by any 
of these six appellants was filed with the complaint. Affi¬ 
davits by two of them were filed in behalf of appellants 
on August 21st. In general, they substantiate the League’s 
affidavits with respect to the same two appellants. 

None of the affidavits shows that any of the six appellants 
is a member of the Tenants Council, or attended any of its 
meetings, or that any of them was present at the hearing 
before the City Council on July 28th, or that any of them 
was denied the right to be heard or to proffer evidence 
or was prejudiced in any way by the manner in which the 
hearing was conducted. 

The facts shown by the affidavits are: 

a. Estelle Ross. Estelle Ross has been a tenant of a 
four-room house at 1401 East 58 Drive, Los Angeles, at $40 
a month, and has nine persons housed therein. The land¬ 
lord, Thelma L. Phears, acquired title to the premises on or 
about July 28,1950, and, desiring to secure possession for 
her own use and occupancy, served notice on August 1st 
upon Estelle Ross to vacate in one month. No rent having 
been paid by the tenant, on August 14th the landlord served 
a notice to pay rent or quit. On August 18th, the Office of 
the Housing Expediter issued a Certificate Relating to 
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Eviction, authorizing the landlord to secnre possession in 
accordance with local law in two months for occupancy by 
herself. The landlord’s action was in no way influenced by 
the action taken by the City Council and in fact she had no 
knowledge of that action (affidavit of Thelma L. Phears). 

Rachel Ross (apparently the same person or another oc¬ 
cupant of the same premises) stated on August 20th to a 
landlord investigating the matter that her landlord Phears 
had given her a notice to pay rent or quit; that she was 
contacted by Miller; that Miller stated that the Housing 
Expediter had furnished her name “to the Union, and 
that is how he was able to contact her” (affidavit of John 
Hogya). She also showed the investigator a letter (copy 
attached to Hogya’s affidavit) received by her from Miller 
asking permission to include her as a plaintiff and reading 
in part: 

“There will be absolutely no charge to you now or at 
any time, as all legal services and costs in this matter 
are being donated. This action, however, will effec¬ 
tively stop decontrol of rents in Los Angeles, we be¬ 
lieve.” 


b. Olm Q. Porter. The League presented affidavits by 
both the landlord and the tenant, whose correct name is 
Olive R. Porter. The premises are Room No. 3,1736 North 
Orange Drive, Los Angeles. 

The landlord, Irene A. Thomas, stated that on August 1, 
1950, she served a notice to quit on Porter on the grounds 
she desired possession of the premises for her own personal 
use and occupancy. On the same day the landlord for¬ 
warded a copy of the notice to the Office of the Housing Ex¬ 
pediter in Los Angeles. Within two or three days, she re¬ 
ceived from the Office a form of a Petition to Evict, with in¬ 
structions to return it, this being her first knowledge that 
such procedure was necessary. The landlord returned the 
form to the Office, giving the required information. The 
landlord had repeatedly been informed by the tenant that 
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the tenant would be leaving to go to Santa Barbara to re¬ 
side with her daughter, even before any notice was served. 
The day after receipt of the notice the tenant informed the 
landlord that the notice was no hardship and that the tenant 
was just now going to carry out her plans to go to Santa 
Barbara. The action taken-by the Los Angeles City Coun¬ 
cil in no way affected the landlord’s action and the land¬ 
lord had no knowledge of the fact that the Council had even 
taken its action (affidavit of Irene A. Thomas). 

The affidavit of the tenant Olive R. Porter states that 
she is not a member of the Tenants Council or any other 
organization either for or against rent controls. On or 
about August 1st, Mr. Joe DeSilva called, stating that he 
understood she was being evicted. She told him she was 
going to move anyway, that she wanted to, and that she 
was going to her daughter’s in Santa Barbara. DeSilva 
and another man, name unknown, called in the evening 
wanting her to sign an affidavit and asking permission to 
use her name in a suit to be filed in Washington. She 
agreed that her name be used. She asked DeSilva where 
he got the information since she had made no complaints 
to anyone about the notice. DeSilva evaded the question 
and did not answer. Several days later she received a 
special delivery letter from the Tenants Council requesting 
her to come to attorney Schullman’s office to sign the affi¬ 
davit which “was to be used in Washington to help retain 
rent controls” (affidavit of Olive R. Porter, dated August 
25th). 

Appellants’ affidavit, secured from this same tenant, is 
consistent in all respects with the foregoing except for two 
disingenuous statements. The first such statement is that 
the notice was handed to her “following the action taken by 
the Los Angeles City Council.” (Italics supplied.) The 
second such statement is that affiant “did not have any 
other housing accommodations into which she might move” 
(italics supplied), and that she “will have to store much of 
her personal belongings in order to attempt to find a place 
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where to reside and will suffer damages in an amonnt not 
now known to affiant by reason thereby.’’ (Affidavit of 
Olive R. Porter, dated August 17,1950.) 

c. Stephen D. Brown. The premises are a one-bedroom 
house at 904 South Rosemont, Los Angeles, situated direct¬ 
ly in the rear of the present residence of the landlords, 
Roscoe R. Barnes and Helen Barnes. They have been 
rented to the tenant and his wife for $30 a month. Because 
of conditions of employment, Mr. Barnes has had to, and 
will in the future have to, be out of the city for the greater 
part of the time. He and his wife decided early in July 
to move from the two-bedroom house they now occupy into 
the single-bedroom house now occupied by the tenant, and 
petitioned the Expediter at the Los Angeles Defense Rental 
Office in July for a Certificate Relating to Eviction for the 
purpose of self-occupancy. On July 31st, they gave the 
tenant a notice to quit terminating the tenancy on Sep¬ 
tember 25th. They were in no way influenced by the action 
of the City Council (affidavit of Roscoe R. Barnes and 
Helen Barnes). 

The landlord-investigator above referred to interviewed 
the tenant’s wife on August 18th. Mrs. Brown confirmed 
that she had been renting the four-room house for eight 
years for $30 a month, that she and Mr. Brown, the tenant, 
had received a notice to quit and that a copy of such notice 
had been cleared through the Office of the Housing Expe¬ 
diter. She further stated that subsequently she was con¬ 
tacted by persons who represented themselves to be from 
the Retail Clerks Union and that they informed him and 
her of a desire to get their statement and told Mr. and Mrs. 
Brown to ignore the notice to quit and “that the Union 
would see that the matter was taken care of without any 
cost to her or to said plaintiff whatsoever” (affidavit of 
John Hogya). 

d. Edward J. Siegfried. The premises are at 1332% 
South Hoover, Los Angeles, and consist of a four-room flat 
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with water and gardener furnished. The landlord, E. E. 
Burson, is 83 years of age and resides in an adjacent flat. 
The tenant and his wife had created such a disturbance 
for the previous three months that the landlord “could bear 
it no longer” and “gave said parties a notice to quit be¬ 
cause they were creating a sound nuisance” dated August 
10th. This was the only notice the landlord has served 
upon the tenant. No notice to increase monthly rental, as 
alleged in the complaint (par. X), was served upon the ten¬ 
ant. The landlord was in no way influenced by the action 
of the City Council (affidavit of E. E. Burson and copy of 
notice attached thereto). 

The tenant Siegfried stated to the landlord-investigator 
on August 18th that he was renting the flat for $27.50 and 
that recently he had received a notice not from his landlord 
but from the Office of Housing Expediter increasing the 
rent to $29.75. 

Siegfried’s affidavit dated August 17th confirms the fact, 
as well as the nature and phraseology of the notice re¬ 
ceived from the landlord, namely, that it was because of 
“the creating of a sound nuisance.” He does not mention 
or complain of any increase in rent. He alleges that the 
notice was served “following the action taken by the Los 
Angeles City Council” (italics supplied) and that if he is 
compelled to move “he will suffer damages in a large 
amount by reason of his inability to obtain housing accom¬ 
modations at a reasonable rental.” No amount of dam¬ 
ages is mentioned. 

e. Dora N. O’Connor. The League presented affidavits 
by the landlord, the tenant, and the landlord-investigator. 
The premises are at 223 (225) South Burlington Avenue, 
Los Angeles, adjacent to those occupied by the landlord, 
consisting of a seven-room, furnished house and garage 
with water and gardening services furnished. 

According to the landlord, Ellen E. McCloy, she first 
rented the premises to O’Connor at $45 a month. Shortly 
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afterwards, O’Connor acquired a roomer and, upon appli¬ 
cation to the local Rent Control Office, the rent was in¬ 
creased to $49 a month. On July 11,1950, the landlord pe¬ 
titioned the local Rent Control Office for an increase of 
rent, delivering a copy of the petition to the tenant. The 
tenant at that time stated to the landlord she would not 
pay any more rent and on July 21st stated that she was 
moving on August 4th and would only pay for one-half a 
month. On July 31st the tenant told the landlord she in¬ 
tended to remain for a while and paid an additional two 
weeks’ rent. About August 1st the landlord served the 
tenant with a 30-day notice in writing to increase her rent 
to the sum of $65 per month. On August 14th the local 
Office of the Housing Expediter issued its order increasing 
the rent to $55 a month. The order itself shows that the 
increase was made August 14th, effective retroactively to 
July 11th (affidavit of Ellen E. McCloy and attached copy 
of order). 

According to the affidavit of 0 ’Connor and her husband, 
they are not members of the Tenants Council or of any 
organization either for or against rent controls. They 
were called upon by Joe DeSilva, secretary of the Retail 
Clerks Union of Los Angeles, who informed them he had 
received information about the notice of increase of rent, 
and explained that the Union and affiliated organizations 
anticipated filing an action to restrain the lifting of rent 
controls and that he would like to use “their case and their 
names as a party to the action.” The O’Connors had 
made no statement to anyone prior to DeSilva’s call. De- 
Silva did not state where he got the information (affidavit 
of Dora O’Connor and William O’Connor). 

Hogya’s affidavit confirms certain of the foregoing facts. 
In addition, it states that O’Connor told him she wrote 
about the notice of increased rent to the Office of Housing 
Expediter and to no one else; that DeSilva told her he ob¬ 
tained her name from the Office of Housing Expediter, and 
that 
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“she did not have to worry about the notice which 
she had received because the unions were going to 
take care of this matter for her and that she would 
not have to pay any fees for attorneys in this matter” 
(affidavit of John Hogya). 

f. Mabel Winsor. No affidavit was secured by the 
League with respect to this party. This was explained in 
oral argument before the Court below by counsel for the 
League, as follows: 

“Now, those individuals, I had them all contacted ex¬ 
cept one, that was Mabel Winsor. A check of the 
register of voters in the City of Los Angeles disclosed 
only one person by that name in Los Angeles. We 
made a check and found that at the address given 
there was no such person there and had not been there 
for at least a period of twelve years” (transcript 
p. 124). 

2. Appellant Maxwell Miller, the Los An g eles Tenants 
Council, and Retail Clerks Union, Local 770. 

Appellant Miller, in addition to his belated verification of 
the complaint on August 25th, executed two affidavits, one 
accompanying the complaint and the other filed August 
21st. In addition, information concerning him is con¬ 
tained in other affidavits filed by the City and the League. 

Miller describes himself only as Executive-Secretary of 
the Los Angeles Tenants Council. Nowhere does he claim 
to be a tenant or to be affected by decontrol. Other affi¬ 
davits show that he has a connection, the nature of which 
is not disclosed, with the Retail Clerks Union, Local 770. 
The connection which the Union, Miller, and DeSilva (sec¬ 
retary of the Union) had with the nominal appellants has 
been sufficiently reviewed under the preceding heading. 

Miller was present at the public hearing of July 28th 
before the City Council, was the first to be heard of those 
in opposition to decontrol, and was heard again in rebuttal 
(Minutes of Hearing, attached to affidavit of Nordstrom). 
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Nowhere does Miller claim he was not allowed to present 
evidence or arguments. The concluding speaker heard in 
opposition to decontrol (on direct) was Leon A. Clifton, 
“representing 15,000 members of the Retail Clerks Union” 
(ibid.) Several other speakers in opposition to decontrol 
represented other labor organizations. The minutes of 
the hearing contain no mention of the Tenants Council, or 
of any claim by any speaker that he spoke for the Tenants 
Council (ibid.). 

Meetings of the so-called Tenants Council, held there¬ 
after to drum up support for the suit, were instigated by 
and under the auspices of the Retail Clerks Union and other 
labor unions (affidavits of Drouet, and of Coleman, Banks 
and O’Bryant). With the exception of a few tenants, the 
only persons present were members of various labor 
unions. At a meeting held August 2,1950, Miller presided 
and cut short a tenant who started to talk in a manner not 
opposing decontrol. This was the only tenant affiants 
Coleman, Banks and O’Bryant saw step forward to make 
a statement as a representative of the tenants at any of the 
major meetings (ibid.). 

A large truck operated by the Retail Clerks Union was 
used to advertise a meeting on August 16th. Miller was 
in charge of the meeting. Miller informed the gathering 
that 

“he needs lots of affidavits of many hardship cases to 
present in Washington, D. C. He stated Tighe Woods 
was served twice with a Summons, once in Washington, 
D. C., and once in Los Angeles. That Woods had to 
be served in his place of residence. That they invited 
Tighe Woods to Los Angeles; that they had 100 at¬ 
torneys to help all tenants with eviction notices, that 
the A. F. of L. and C. I. O. attorneys would help them 
also back in Washington; * * * that as a result 

of having placed Tighe Woods under the restraining 
order which had been served on him they were delaying 
the rent increases and saving the tenants $2,000,000.00 
per month; that this method of delay wotdd enable 
them to also circulate a referendum petition so they 
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could force an election in the City of Los Angeles. He 
introduced Leo Goodman, a C. I. 0. man sent here by 
Walter Reuther to aid in the fight to continue rent 
controls. He spoke of the good Congressman and the 
bad and urged all present to vote for Helen Gahagan 
Douglas for U. S. Senator and for Jimmy Roosevelt 
for Governor” (affidavit of Drouet). 

At a third meeting held on the night of August 24, 1950, 
at 5164 Santa Monica Boulevard, Leon Clifton, public re¬ 
lations counsel for the Retail Clerks Union, stated that 

“the day that Tighe Woods was in town we had dinner 
with him after he had spoken in the Council Chambers 
and Tighe Woods saw eye to eye with him and would 
program with him. Mr. Clifton (stated) that their 
delaying tactics and injunctions have only started, 
that if this Judge failed to issue a restraining order 
they were going to file a Writ of Supersideo, and that 
was a beauty. It would really delay it for a long time, 
and these delays were always saving the tenants money 
and that they would keep this thing going and use all 
the delays possible in the law at least they may be able 
to delay it until the recall went through and until a 
State wide election was held, and by all means to vote 
for Jimmy Roosevelt and Helen Gahagan Douglas” 
(ibid.). 

Although the meeting had been advertised in the afternoon 
newspapers, the total attendance was 56, among whom 
there were at least 6 to 8 landlords. This meeting was sup¬ 
posed to be held for tenants represented by the organiza¬ 
tion and not union members. No tenant set forth or had a 
hardship case to complain of, although they were told that 
one purpose was to secure hardship cases (ibid.). The 
action has been “instigated, financed and prosecuted by 
persons in and around and connected with Local 770, A. F. 
Retail Clerks Union of Los Angeles” (affidavit of 
Baumen). 

The affidavits representing the nominal appellants, sum¬ 
marized under the preceding subheading, show sufficiently 
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that their names, or at least some of them, “were secured by 
these persons through the assistance and cooperation of 
the Defendant in this action, the Office of the Housing Ex¬ 
pediter ” (ibid.). Miller, on the other hand, has stated 
that he 

“has attempted to secure specific information from 
the Los Angeles Office of the Housing Expediter, con¬ 
cerning reported rent increases since the adoption of 
the resolution by the City “Council of Los Angeles on 
July 28, 1950, and was advised that the information in 
said offices was private and confidential” (affidavit of 
Miller of August 19th). 

Miller did, however, obtain certain general statistical in¬ 
formation (described as public information) which he at¬ 
tached to his affidavit.* 

Twelve of the appellants’ affidavits filed August 21st 
were executed by persons (other than plaintiffs) claimed to 
have been subjected to notices to quit or of rental increases 
(affidavits of Krasny, McGuire, Ruttenberg, Johnstone, 
Silberman, Gomez, Mouser, Sheldon, Borini, Smith, Druck- 
er, and Cohen), all dated August 17th or 18th. None claims 
to be a member of the Tenants Council, or to have been 
present at the hearing of July 28th, or to have attempted 
to present evidence or otherwise to be heard, or that any 
of the notices was because of the action of the City Council. 

3. Proceedings before the City Council 

In accordance with the notice of public hearing published 
in the Los Angeles Daily Journal and the Los Angeles 
News on July 14, 1950, the City Council of the City held a 
public hearing on July 28, 1950, in the City Chamber, lo¬ 
cated in the City Hall, 200 North Spring Street, Los An¬ 
geles, California, to determine if there any longer existed 
such a shortage in rental housing accommodations as to 

* “The Housing Expedite? shall not publish or disclose any information 
obtained under this Act that such Housing Expediter deems confidential or 
which reference to which a request for confidential treatment is made by the 
person furnishing such information unless he determines that the withholding 
thereof is contrary to the public interest” (Sec. 206(g) of the TUnming miH 
Bent Act). 
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require rent control in the City of Los Angeles (affidavit of 
Nordstrom, Exhibit 2). 

The Chamber was opened to the public at 8:00 a. m. by the 
Sergeant-at-Arms for the Council (affidavit of Pinter). 
The Council Chamber had a seating capacity of approxi¬ 
mately 380 persons. Approximately 455 persons were ad¬ 
mitted to the Chamber, admission thereto being to all in 
order of their position in line. At the point at which the 
Chamber was filled, to seating capacity and standing ca¬ 
pacity, no further admittance was granted, all persons de¬ 
siring to gain admittance thereafter being excluded (affi¬ 
davit of Williams). 

Fourteen of the fifteen members of the 'City Council were 
present during the course of the hearing. At approxi¬ 
mately 10:30 a. m., the Council having been convened, an¬ 
nounced that it would hear both sides of the proposal to 
consider decontrol of rent in the City of Los Angeles, in 
accordance with the Housing and Bent Act of 1950. A 
motion was adopted by the Council, allowing 45 minutes to 
persons in the audience to present each side of the question, 
with an additional 15 minutes to be allotted to each side 
for rebuttal. Council then unanimously adopted a motion 
“that it be the sense of this Council, that members of the 
public speaking on the question of decontrol of rents be not 
interrupted by members of the Council.’* Thirteen per¬ 
sons representing various groups, spoke for decontrol of 
rents for the City of Los Angeles, and 16 persons in various 
representative capacities, spoke against decontrol of rents 
in the City (affidavit of Nordstrom, Exhibit 3). 

Appellant Miller testified in opposition to decontrol on 
direct presentation. The record does not show the ca¬ 
pacity in which he testified. No other appellants testified. 
Ben Koepke, Area Bent Director of the Office of the Hous¬ 
ing Expediter, testified in opposition to decontrol. At the 
conclusion of direct testimony on both sides, each side was 
allowed 15 minutes for rebuttal during the course of which 
Miller again spoke in opposition to decontrol (ibid.). 
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At the conclusion of the testimony, it was moved and 
seconded that the City Attorney be instructed to prepare 
and present to the Council forthwith, a resolution in ac¬ 
cordance with the Housing and Rent Act of 1950, finding 
that there no longer exists such a shortage in rental hous¬ 
ing accommodations in the City of Los Angeles as to re¬ 
quire rent control in that city (ibid.). 

After discussion of the motion, the President of the 
Council instructed the Clerk to call the roll of the members, 
who voted 10 in favor and 4 against the motion. Subse¬ 
quently, the President of the Council informed the Council 
that the City Attorney w*as preparing a resolution and 
that, inasmuch as the motion called for presentation of the 
resolution forthwith, it would be ready for Council con¬ 
sideration in approximately ten minutes. Pending the re¬ 
ceipt of the resolution, the Council proceeded with consid¬ 
eration of Committee Reports called earlier in the session. 
After consideration of four committee reports, the Clerk 
of the Council, having reported that the City Attorney had 
placed upon the desk a communication and resolution rela¬ 
tive to rent decontrol, the President instructed the Clerk 
to read said resolution. The resolution was read and 
appears in full in the minutes (ibid.). It is set forth later 
in this brief, p. 24. 

The complaint and certain affidavits filed by appellants 
(both affidavits of Miller and affidavits of Dutton, Clifton, 
Persily and Kaiser) make charges relating to the manner 
in which the hearing was conducted. The allegations are 
denied in the verified answers of both appellee-intervenors 
(see also transcript, p. 118). 

Also, the complaint and certain affidavits (both affidavits 
of Miller and affidavits of Dutton and Clifton) make 
charges, based on a newspaper story published prior to 
the hearing, that the vote for decontrol had already been 
determined. This is flatly controverted both by the sworn 
answers and by affidavits executed by the ten councilmen 
who voted for decontrol and by Henry, President of the 
Council. Furthermore, a clipping from the Los Angeles 
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Daily News for July 27th (which appears to he the story 
referred to) was appended to Miller’s second affidavit. On 
examination it is seen to be nothing more than a prediction. 

4. Appellees Browning and Owen and the League. 

In addition to their representative capacity as officers 
of the Small Property Owners League,* appellees Brown¬ 
ing and Owen are owners of rental housing accommoda¬ 
tions within the City of Los Angeles and were present at 
the hearing of July 28th (verified petition to intervene). 
Owen spoke at the hearing in favor of decontrol (affidavit 
of Nordstrom, Exhibit 3). 

II. STATUTES. 

1. Housing and Rent Act of 1947, Title II, Sec. 201(b) 
50 U. S. C. A. Appx. § 1891; 60 Stat. 196: 

[Declaration of Policy] 

“(b) The 'Congress therefore declares that it is its 
purpose to terminate at the earliest practicable date 
all Federal restrictions on rents on housing accommo¬ 
dations. * * *” 

2. Housing and Rent Act of 1947, as amended, by the 
Housing and Rent Act of 1950, approved June 23, 1950, 

Public Law No. 574 § 204, 50 U. S. C. A. Appx. 1894(j): 

* 

[Local Option Decontrol] 

“(j)(l) Whenever the governor of any State ad- 

_ vises the Housing Expediter that the legislature of 

’ such State has adequately provided for the establish¬ 
ment and maintenance of maximum rents, or has spe¬ 
cifically expressed its intent that State rent control 
shall be in lieu of Federal rent control, with respect 
to housing accommodations within defense-rental areas 
in such State and of the date on which such State rent 

*The Small Property Owners League is an unincorporated nonprofit asso¬ 
ciation oft property owners, duly registered with the Secretary of State of 
California, having its principal office at 1469 Echo Park Avenue, Los An¬ 
geles 26, California, and maintains 12 or more branch < offices throughout the 
City of Los Angeles. 
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control will become effective, the Housing Expediter 
shall immediately make public announcement to the 
effect that he has been so advised. At the same time 
all rent controls under this Act, as amended, with re¬ 
spect to housing accommodations within such State 
shall be terminated as of the date on which State rent 
control is to become effective. As used in this sub¬ 
section, the term “State” means any State, Territory, 
or possession of the United States. 

“ (2) If any State by law declares that Federal rent 
control is no longer necessary in such State or any part 
thereof and notifies the Housing Expediter of that 
fact, the Housing Expediter shall immediately make 
public announcement to the effect that he has been so 
advised. At the same time all rent controls under this 
act, as amended, wdth respect to housing accommoda¬ 
tions within such State or part thereof shall be ter¬ 
minated on the fifteenth day after receipt of such ad¬ 
vice. As used in this subsection the term “State” 
means any State, Territory, or possession of the 
United States. 

“(3) The Housing Expediter shall terminate the 
provisions of this title in any incorporated city, town 
or village, or in the unincorporated area of any county 
upon recepit of a resolution of its governing body 
adopted for that purpose in accordamce with applicable 
local law and based upon a finding by such governing 
body reached as the result of a public hearing held 
after 10 days' notice, that there no longer exists such 
a shortage in rental housing accommodations as to 
require rent control in such city, town or village, or 
unincorporated area in such county. PROVIDED, 
That where the major portion of a defense-rental area 
has been decontrolled pursuant to this paragraph (3), 
the Housing Expediter shall decontrol any unincor¬ 
porated locality in the remainder of such area. [(;) 
added by 1949 Housing and Rent Act, as amended by 
the Housing and Rent Act of 1950.] (Emphasis added) 
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Note: Senate Report No. 1780 (On S. 3181) June 12, 1950. 
(U. S. C. Cong. Service, 1950 No. 6, p. 1677): 

“EMPHASIS ON LOCAL SELF-DETERMINATION 

“The present act already embodies the principle of 
local self-determination in the matter of decontrol. It 
provides four different methods for decontrol, three of 
which are based upon local self-determination. First, 
the governing body of any incorporated city, town, or 
village can remove rent control if it finds that the 
housing shortage has eased to the extent that control is 
no longer necessary and transmits a resolution re¬ 
questing decontrol (after approval by the Governor of 
the State) to the Housing Expediter. Second, any 
State can terminate rent control throughout the State 
or any part thereof if it finds control is no longer neces¬ 
sary. Third, any local rent advisory board can secure 
the removal of rent control upon the submission of its 
recommendation and substantiating evidence that the 
demand for rental housing has been reasonably met. 
Finally, the Housing Expediter is directed to decon¬ 
trol any area where the demand for rental housing 
appears to have been reasonably met. The Housing 
Expediter does not have authority to recontrol areas 
which have been decontrolled by action of a State legis¬ 
lature or local governing body. These provisions for 
decontrol would be continued with one modification, 
namely, that in the case of decontrol action by a gov¬ 
erning body of an incorporated city, town, or village 
it would not be necessary that the Governor of the 
State approve the resolution requesting the Housing 
Expediter to decontrol the community. In other words, 
the action of the local governing body would be final 
and not subject to review, appeal, or change by any 
other authority. 

“Your committee believes that the principle of local 
self-determination should be carried one step further. 
The bill, therefore, provides that Federal rent control 
shall continue after December 31, 1950, only where 
there has been affirmative action by local governing 
bodies on or before that date. Specifically, Federal 
rent control would cease on that date except in any in¬ 
corporated city, town, or village which has made a 
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prior declaration that a shortage of rental housing 
accommodations exists which requires the continuation 
of rent control. This declaration could he made either 
by resolution of the governing body adopted for that 
purpose or by a popular referendum in accordance 
with local law. In cases where this declaration has 
been made rent control could be continued until June 

30, 1951. It could also be continued in any unincor¬ 
porated locality in an area where the declaration has 
been made by one or more incorporated cities, towns, 
or villages which constituted the major portion of the 
area provided that at the time of such declaration rent 
control was in effect in such unincorporated locality. 
It should be noted that this new provision does not in 
any way limit the operations of decontrol provisions 
in the present act. Both before and after December 

31, 1950, any community could be decontrolled by any 
one of the four methods provided in the present act.” 

m. SUMMARY OF ARGUMENT. 

1. Under the local option provisions of the Housing and 
Rent Act of 1950, the Housing Expediter, upon receipt of a 
City Council's resolution, adopted after a public hearing 
and notice declaring that Federal rent regulation is no 
longer required, is bound to announce decontrol in that city. 
The resolution adopted by the City Council of the City of 
Los Angeles on July 28, 1950, showed on its face com¬ 
pliance with all conditions of the Act, and the Housing 
Expediter is obligated under the Act to give it effect with¬ 
out the exercise of administrative discretion or any review 
of the City Council’s action. 

None of any possible unusual circumstances under which 
such resolution might be considered defective, i. e., fraud 
or misrepresentation, is present in this case. There is no 
indication in this case that the Housing Expediter did not 
accept the resolution of the City Council as proper and in 
compliance with the Act in all respects. 

2. The appellants in this case are without standing in 
equity to press for any injunctive relief. The matters com- 
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plained of pertain principally to alleged procedural de¬ 
ficiencies in the public hearing before the City Council in 
which they participated. None of these procedural diffi¬ 
culties was set forth in any protest or otherwise made 
known to the City Council, nor were they presented to the 
Housing Expediter prior to filing the suit in this case. In 
any event, the appellants herein are without standing to 
sue, since the Act contains no provision recognizing them 
as persons aggrieved by rent decontrol action to be taken 
by the Housing Expediter. 

3. Independently of the foregoing, the facts of record in 
this case warrant and require the conclusion that no case 
or controversy is presented by reason of the failure of the 
appellee to take any position in this case or to make any 
antagonistic assertions of rights in opposition to the re¬ 
lief sought against him by the complaint. 

4. The suit was properly dismissed, as an action on a 
summary judgment, by the court below, and this appeal 
should be dismissed. 

IV. ARGUMENT. 

The following part of this brief is intended to be re¬ 
stricted to those issues or treatment which are additional 
to or different from the matters which are expected to be 
covered in the brief on behalf of the City. In thus at¬ 
tempting to minimize duplication, the League does not 
acquiesce in or accept the jurisdiction of the Court in re¬ 
spect either as to the subject matter or as to the parties 
appellant, or concur in any of the contentions made in 
behalf of appellants. 

For the purposes hereof, Mr. Tighe Woods and the Hous¬ 
ing Expediter of the Office of the Housing Expediter are 
considered to be the same legal person, and he is deemed 
to be the sole party defendant and appellee. 
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A. The Matter Before The Court Is, in Effect, an Appeal 
From the District Court’s Dismissal of the Complaint 
Upon a Motion for Summary Judgment. 

In the court below, the City filed a motion to dismiss the 
complaint on the grounds that the complaint failed to state 
a claim upon which relief could be granted and that the 
court had no jurisdiction. The affidavits filed by appel¬ 
lants and by the City and the League are part of the record 
herein (Stipulation of Record) and were before the low’er 
court at the time of the hearing on the motion to dismiss. 
The District Court Judge did not exclude the affidavits but 
to the contrary stated, “I have read the record, everything 
that is in the record” (transcript, p. 94). Several times 
she referred to the affidavits filed by both sides, saying that 
she had read them and recounted facts contained in them 
(transcript, pp. 31, 32, 96, 100). 

The law is well settled that when, on a motion to dismiss, 
evidence outside the pleadings is received and considered 
by the court, the motion becomes one for summary judg¬ 
ment. 

Rule 12(b), Federal Rules of Civil Procedure, as amend¬ 
ed, provides: 

“ (b) How Presented. Every defense, in law or fact, 
to a claim for relief in any pleading, whether a claim, 
counter-claim, cross-claim, or third-party claim, shall 
be asserted in the responsive pleading thereto if one 
is required, except that the following defenses may at 
the option of the pleader be made by motion: (1) lack 
of jurisdiction over the subject matter, (2) lack of 
jurisdiction over the person, (3) improper venue, (4) 
insufficiency of process, (5) insufficiency of service of 
process, (6) failure to state a claim upon which relief 
can be granted, (7) failure to join an indispensable 
party. A motion making any of these defenses shall 
be made before pleading if a further pleading is per¬ 
mitted. No defense or objection is waived by being 
joined with one or more other defenses or objections 
in a responsive pleading or motion. If a pleading sets 
forth a claim for relief to which the adverse party is 
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not required to serve a responsive pleading, he may 
assert at the trial any defense in law or fact to that 
claim for relief. If, on a motion asserting the defense 
numbered ( 5 ) to dismiss for failure of the pleading to 
state a claim upon which relief can be granted, matters 
outside the pleading are presented to and not excluded 
by the court, the motion shall be treated as one for 
summary judgment and disposed of as provided in 
Rule 56, and all parties shall be given reasonable op¬ 
portunity to present all material made pertinent to 
such a motion by Rule 56.” (Emphasis supplied.) 

The above Rule was amended in 1946 adding the por¬ 
tion in italics. Although this addition specified only de¬ 
fense numbered (6), defenses 1 to 5 have always been held 
to be properly supplemented by affidavits.* This practice 
is unchanged since the 1946 amendment.** Therefore, 
whether the ground for dismissal of this complaint is the 
failure to state a claim upon which relief can be granted, 
or that the court has no jurisdiction over the subject mat¬ 
ter or parties, the motion should be considered as one for 
summary judgment. 

*2 Moore ’s Federal Practice, (2di ed.) p. 2248. “Little or no difficulty 
was found in permitting affidavits and other matters dehors the pleadings to 
be considered on a motion based on) any one of defenses (l)-(5),” citing 
Central Mexico Power & Light Co. v. Munch, 116 F. 2d 85, Samara v. U. S., 
129 F. 2d 594; Victory v. Manning, 128 F. 2d 415, et al. 

** Op. Cit. p. 2256. “Since there was never any substantial doubt as to 
the availability of a speaking motion to present defenses (l)-(5), the impli¬ 
cation is that the practice in this respect continues as before.’’ In accord: 
Aralac Inc. v. Hat Corp of America, 166 F. 2d 286; Moore v. Gorman, 75 F. 
Supp. 453; *‘ The motion was supported by affidavits * * *. *The mo¬ 

tion became what is known as a ‘speaking demurrer’ and it is immaterial 
whether it is designated as a motion to dismiss or for summary judgment. The 
courts have recognized this expeditious method of disposing of litigation since 
the adoption of the Federal Buies of Civil Procedure, 28 U. S. C. A.’’ 
Latta v. Western Inv. Co., 173 F. 2d 99 (1949). 
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B. The Housing Expediter Must Announce Rent Decontrol 
of Los Angeles Upon Receipt of the Resolution From 
Its City Council, Valid on its Face, and Setting Forth 
Compliance With the Federal Act. 

1. Introduction. 

The local option decontrol provisions of this Act have 
been held constitutional. United States v. Shoreline Co¬ 
operative Apartments, Inc., Per Curiam, 338 U. S. 897 
(Dec. 12,1949), reversing 84 F. Supp. 660 (N. D. Ill. 1949). 
Therefore, appellants’ attack is restricted to procedural 
considerations. 

The substantive provisions of rent control by Federal 
legislation are sustained only under the war powers. Woods 
v. Miller, 333 U. S. 138, 141 (1948). Since the Act itself, 
though valid under war conditions, has been considered 
separate and apart from other normal peacetime legisla¬ 
tion, the procedural provisions must likewise be consid¬ 
ered separate and apart from the normal procedural due 
processes associated with regularly established Federal 
administrative agencies. This is also true since the mat¬ 
ter at issue in this case has to do with termination, not ad¬ 
ministration, of this war power legislation. Specifically, 
the statutory matter before the court is concerned with 
local option decontrol between the dates of June 23, 1950, 
and December 31, 1950. This single fact should make it 
obvious that time is of the essence in this provision of the 
Act. This fact alone should explain the deliberate omis¬ 
sion from the Act of any detail on the procedural process 
by which a city council might adopt a resolution following 
a public hearing; or, the deliberate omission of any provi¬ 
sion for administrative review or for judicial review by in¬ 
junction or otherwise. Also by express provision all ac¬ 
tions, orders or proceedings under the Housing and Rent 
Act were excluded from the Administrative Procedure 
Act. Sec. 210 of the Act, 50 U. S. C. A. App. § 1900. This 
is most conclusive that Congress intended the City Council 
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resolution to be final and conclusive, substantively and pro- 
cedurally. 

The clear intendment of the Act is that the Housing Ex¬ 
pediter, upon receipt of a resolution adopted by the city 
council which is proper on its face, must promptly pro¬ 
nounce decontrol of maximum rents in that city. 

2. The Housing Expediter’s termination of rent control 
upon receipt of the Los Angeles City Council’s resolu¬ 
tion is mandatory and not within his discretion. 

Is it necessary or proper, as appellants appear to claim, 
for the Housing Expediter to go behind a resolution, valid 
on its face and reciting the fulfillment of all Federal statu¬ 
tory requirements, in order to determine, in his own mind, 
whether the requirements of a “full and fair hearing, etc.” 
have been met? The Act does not say so. The Housing 
and Rent Act of 1950, § 204(j)(3) says “the Housing Ex¬ 
pediter shall terminate the provisions of this title .. . upon 
receipt of a resolution ...” (Emphasis added.) No other 
action on his part is authorized. There is no reservation 
in the Act that the Housing Expediter shall act “if he finds 
... etc.” or, “upon a determination by him that. . .”, etc. 
The word “shall” is often used in statutes. “As used in 
statutes, contracts, or the like, this word is generally im¬ 
perative or mandatory.” Black’s Law Dictionary (2d 
Ed.). United States ex rel. Arcara v. Flynn, 11 F. 2d 899, 
900 (D. D. C.); United States v. Two Hundred and Sixty 
Seven Twenty-Hollar Gold Pieces, 255 F. 217,218 (D. D. C.). 

When a court is called upon to determine “whether Con¬ 
gress intended to bring the particular issue within the ad¬ 
ministrator’s discretion,” and “when the issue arises not 
only from the statute or section which confers the admin¬ 
istrator’s power, but also, as here, from the language of 
other statutes or sections taken in conjunction with the 
former, account must he had of all the pertinent provisions, 
and interrelations, and of the effect which the determina¬ 
tion may have upon any general scheme of legislation and 
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administrative action of which they are a part.” (Emphasis 
added.) Contonificio Bustese v. Morgenthau, 74 App. D. C. 
13,121 F. 2d 884, 887 (1932). 

The “general scheme of legislation and administrative 
action” envisaged by Congress when it enacted the Housing 
and Bent Act is found in the “Declaration of Policy,” 
Section 201(b) of the Act: 

“The Congress therefore declares that it is its pur¬ 
pose to terminate at the earliest practicable date all 
Federal restrictions on rents on housing accommoda¬ 
tions .” 

The “plan of administrative action” was explained by 
the Housing Expediter, appellee Woods, only 14 days prior 
to the hearing held by the Los Angeles City Council. On 
July 14th, appellee Woods reiterated that he intended to 
continue Congress’ above avowed policy by assuring the 
Subcommittees of Committee on Appropriations, House of 
Representatives (Hearing, July 14,1950, p. 299) as follows: 

“The program for the fiscal year 1951 (July 1,1950 to 
June 30, 1951) contemplates a continuation of the 
Housing Expediter’s policy in carrying out the intent 
of the Congress to terminate at the earliest practicable 
date all Federal restrictions on rents on housing ac¬ 
commodations.” 

On December 30,1949, the acting Housing Expediter, Ed 
Dupree (now General Counsel) emphasized the mandatory 
nature of the Act in a release which is reported as follows: 

“The Act authorizes the governing body of an in¬ 
corporated city, town or village to adopt a decontrol 
resolution based upon a finding that there no longer 
exists such a shortage of rental housing as to require 
rent control. The resolution is then transmitted to 
the Governor of the state for his approval. If he ap¬ 
proves the resolution, the Housing Expediter is re¬ 
quired to decontrol the city upon receipt of the reso¬ 
lution. 
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“The statute does not contain any provision author¬ 
izing the governing body of a city, or the state Gover¬ 
nor, to specify a deferred date for decontrol; on the 
contrary, it expressly directs the Housing Expediter to 
decontrol the city upon receipt of a proper resolution.” 
('CCH. Em. Bus. Cont. Rep., Par. 81, 097) (Emphasis 
added.) 

Although at the time of the above ruling a Governor 
still had veto power, the duty of the Housing Expediter to 
decontrol “upon receipt” of a resolution is unchanged. 

Following the suggestion of this Court, in the Morgen- 
thau case, supra, examination of other provisions of the 
Act gives support to the proposition that the Housing Ex¬ 
pediter has no discretion in this matter. Under Section 
204(e) of the Act, Congress did set up a method of decon¬ 
trol in which the Housing Expediter was required to use 
his discretion. In that Section, as is usual when the legis¬ 
lature intends to grant the power of review, the duties of 
the Housing Expediter and his officials are explicitly set 
forth, viz.: 

a. The Expediter is directed to create Local Advisory 
Boards in each defense rental area; 

b. A Board, upon receiving a petition from a repre¬ 
sentative group of tenants or landlords and, after 
a public notice of not less than 15 days; 

c. Holds a public hearing giving interested persons an 
opportunity to be heard by pleadings and by counsel; 

d. The Board must keep a record of the evidence ad¬ 
duced at the public hearing; 

e. The Board must prepare a written statement of its 
findings made upon the basis of the record; 

f. The Board is to forward its recommendation, to¬ 
gether with the record and the findings based upon 
the record, to the Housing Expediter; 

g. The Housing Expediters ruling is conditioned on 
his determination whether or not the record contains 
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adequate and substantial evidence to support the 
findings and recommendations of the local Board; 

h. Recourse to Emergency Court of Appeals in speci¬ 
fied matters. 

In contrast to the above procedure, Section 204 (j) is de¬ 
void of any suggestion that the Housing Expediter may 
look behind the action of any local or state government 
which notifies him of its decision that rent control is un¬ 
necessary. The basic distinction is that under Section 
204(e) Congress gave the Expediter control over a Board 
created by the Expediter. Under Section 204(j) (3) Con¬ 
gress took this power from the Expediter and placed it in 
the local governing body, which body is made free from 
Federal control or review. Congress intended to leave to 
the local governing body the final decision, without the 
right to review by any authority, whether rent control is 
needed. 

The Housing Exepditer, appellee Woods, cannot evade 
his clear statutory duty on the ground that he does not 
know the facts, for “an administrative officer may not avoid 
his plainly prescribed duty by relying upon the necessity of 
reading a particular statute and applying it to the facts at 
hand * • *” First Nat’l. Bank of Holdenville v. Ickes, 

60 F. Supp. 366 (D. D. C. 1945). 

The appellants correctly state, “It is, of course, true that 
the Housing Expediter has no power to review the action 
of the local governing body.” (p. 10 appellants’ brief) 
In the next sentence, appellants add that he “must ascer¬ 
tain whether the resolution transmitted to him meets the 
Statutory requirements.” That the resolution adopted by 
the City Council did meet the statutory requirements is 
shown below, but this does not mean that the Housing Ex¬ 
pediter is required or is even permitted to place himself in 
the position of an inquisitor or judge of local procedure 
and practice before he complies with the mandate of Con¬ 
gress. 
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3. The Resolution of the City Council complies with all the 
Requirements of the Act. 

Section 204(j)(3) of the Housing and Rent Act of 1950 
provides the following steps to be taken in order to ac¬ 
complish decontrol in a municipal area: 

a. The local governing body shall hold a public hearing. 

b. This hearing shall be held after 10 days’ notice. 

c. The local governing body shall adopt a resolution: 

(1) in accordance with applicable local law; 

(2) based upon a finding, reached as a result of the 
public hearing, that there no longer exists such a 
shortage in rental housing accommodations as to 
require rent control in the city. 

d. Upon receipt of this resolution, the Housing Expe¬ 
ditor shall terminate rent control. 

On August 2, 1950, the Housing Expediter, appellee 
Woods, received, by registered mail, a resolution adopted 
by the City Council of Los Angeles on July 28, 1950, which 
resolution was certified by the City Clerk of that city. The 
receipt of this resolution is not questioned by any party 
herein. The following is the exact language of the reso¬ 
lution (Exhibit 5 to Nordstrom affidavit): 

“Whereas, upon and pursuant to notice duly given, 
a public hearing was conducted by the Cowned on July 
28, 1950, for the purpose of determining whether there 
exists such a shortage of rental housing accommoda¬ 
tions as to require the continuation of rent control in 
the City of Los Angeles. 

“Now therefore, be it resolved that the City Coun¬ 
cil, as a result of the aforesaid public hearing, finds 
that there no longer exists such a shortage in rented 
housing accommodations as to require rent control in 
the City of Los Angeles, County of Los Angeles, State 
of California. 
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“The aforesaid proceedings were duly had and 
taken pursuant to the Housing and Rent Act of 1950, 
(Public Law 574—81st Congress—Chap. 354—2nd Ses¬ 
sion). 

“Be it further RESOLVED that the Clerk be, and he 
is hereby directed to certify to the adoption of the 
foregoing resolution and that the same was adopted 
in accordance with local law; and forward a copy 
thereof, so certified, to the Housing Expediter, Wash¬ 
ington, D. C. 

“I hereby certify that the foregoing Resolution 
was adopted by the Council of the City of Los Angeles 
at its meeting held July 28, 1950. 

“Walter C. PetersOn, City Clerk 
By /s/ A. M. Morris, Deputy” 

(Emphasis added.) 

Every requirement of the Federal Housing and Rent 
Act of 1950, Section 204(j)(3), is shown to be fulfilled on 
the face of this certified resolution. 

Further proof of the Councils compliance with the stat¬ 
ute is the affidavit of the Los Angeles Assistant City At¬ 
torney, Arthur W. Nordstrom, (filed herein), certifying 
that “a public hearing to hear both sides of the proposal 
to consider decontrol of rents in the City of Los Angeles 
in accordance with the Housing and Rental Act of 1950 
was had before the City Council of the City of Los Angeles” 
and that “after the conclusion of the public hearing said 
Council adopted a motion that the City Attorney be in¬ 
structed to prepare and present forthwith a resolution in 
accordance with the Housing and Rental Act of 1950, find¬ 
ing that there no longer exists such a shortage in rental 
housing accommodations as to require rent control in the 
City of Los Angeles”; and that “said Council adopted 
said resolution as presented and prepared by the City 
Attorney by a vote of 10 Ayes and 4 Noes.” 

A certified copy of the minutes of the meeting held by 
the Los Angeles City Council on July 28th (see Exhibit 3 
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attached to Nordstrom affidavit) discloses that sixteen 
persons testified in varions representative capacities 
against decontrol and that thirteen persons in varions 
representative capacities spoke for decontrol. These min¬ 
utes also disclose that appellant Miller testified on two oc¬ 
casions against decontrol. 

The record herein shows, even further, that the tenants 
of Los Angeles obtained full “protection” (though not 
provided by any legislation) in that the Housing Expediter, 
appellee Woods, himself argued for the retention of rent 
control in Los Angeles before the same Council subsequent 
to July 28,1950. 

Nowhere on the face of the resolution is there the slight¬ 
est suggestion of impropriety or noncompliance with the 
federal Act. Therefore, in the absence of fraud or mis¬ 
representation on the part of the -City Clerk and Assistant 
City Attorney of Los Angeles, the Housing Expediter has 
no alternative to the immediate termination of rent con¬ 
trol in the City of Los Angeles. 

C. Appellants Have No Standing in Eqnity for Injunctive 

Relief. 

L Appellants failed to protest or present allegations of 
procedural deficiencies either to the City Council or to 
the Housing Expediter prior to filing suit. 

The appellants, at no time before or during the public 
hearing before the City Council, filed any protest or made 
any claims as to the propriety or fairness of the proceed¬ 
ing. On the contrary, they took full advantage of the 
opportunity provided to present facts and argument before 
the City Council. 

In any event the appellants have no standing for injunc¬ 
tive relief based on their allegations of procedural de¬ 
ficiencies without having made these allegations known to 
the City Council, or, under the theory of appellants ’ argu¬ 
ment, to the Housing Expediter. The Court should not 
intervene until the pertinent facts have been presented to 
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the Housing Expediter and he is given an opportunity to 
act, since his action has not come to fruition and his in¬ 
tended actions are unknown. Eccles v. Peoples Bank of 
Lakewood Village, 333 U. S. 426 (1948). 

In National War Labor Board v. Montgomery Ward & 
Co., 79 App. D. C. 200, 144 F. 2d 528 (1944), cert. den. 323 
U. S. 774, the plaintiff sued the National War Labor Board, 
its individual members and the Economic Stabilization 
Director on the ground that the Board had issued an order 
which would affect the plaintiff’s labor relations with its 
employees and that if the plaintiff did not comply with the 
order, such noncompliance would be reported to the Eco¬ 
nomic Stabilization Director, who, as was alleged in the 
complaint, was “required to, is about to, and will, unless 
restrained by this Court, issue one or more” directives 
carrying penal sanctions against the company. In dis¬ 
missing the complaint for injunction, the court stated: 

“Judicial interference with administration is some¬ 
times necessary but always serious. Interference with 
a vital war agency is particularly serious. A plain¬ 
tiff cannot confer jurisdiction to review even common¬ 
place administrative action by a mere forecast that 
he will be irreparably injured if the court does not 
intervene. He must allege facts which support his fore¬ 
cast. The plaintiff has not done so. Allegations that 
the Board is about to report plaintiff’s noncompliance 
and that the Director is about to issue directives are 
not statements of fact at all but mere predictions. 
Little more can be said of the indiscriminate allega¬ 
tion that all the defendants threaten to enforce the 
Board’s order. # • # Even if the complaint were inter¬ 
preted as alleging that threats have been made, the 
allegation would come only to this, that the defend¬ 
ants have used unspecified and perhaps vague or ten¬ 
tative expressions which, in the plaintiff’s opinion, 
indicate a sufficient inclination toward taking some 
step or other for the enforcement of the Board’s order 
so that they may be characterized as threatening. The 
complaint therefore alleges no facts which indicate 
more than a possibility of any action by the defendants 
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which might cause injury to the plaintiff. It follows 
that the complaint states no valid claim for review of 
the Board’s order.” 

See also, National War Labor Board v. United States 
Gypsum Co., 79 App. D. C. 239, 145 F. 2d 97 (1944), cert, 
den. 324 U. S. 856; Employers Group of Motor Freight 
Carriers, Inc. v. National War Labor Board, 79 App. D. C. 
105,143 F. 2d 145 (1944), cert. den. 323 TJ. S. 735. 

Here, similarly, the allegations in the complaint show no 
more than a possibility or apprehension of future action 
which is insufficient to warrant the use of extraordinary 
remedies such as injunction. Pacific Telephone and Tele¬ 
graph Company v. Seattle, 291 U. S. 300 (1934); Dalton 
Adding Machine Company v. Stale Corporation Commis¬ 
sion, 236 U. S. 699 (1915); First National Bank v. Albright, 
208 U. S. 548 (1908). In Continental Baking Company v. 
Woodring, 286 U. S. 352 (1932), in an action to enjoin offi¬ 
cials of the State of Kansas from requiring liability insur¬ 
ance on vehicles operated in that state, the court held that 
the complainants “had no right to resort to equity merely 
because of an anticipation of improper or invalid action in 
administration. ’ ’ 

Injunctive relief is not available to appellants for 
the purpose of having the court render an advisory 
opinion as to what the Housing Expediter’s duties are 
under the Act. This, of course, is a role which courts have 
declined to assume. United States v. Alaska Steamship 
Co., 253 U. S. 113 (1920). 

Belief must further be denied since this record lacks any 
order or action taken or entered by appellee Woods. In 
Chicago and Southern Airlines v. Waterman Steamship 
Corp., 333 TJ. S. 103 (1948), an applicant for a certificate of 
convenience and necessity sought review of the recom¬ 
mendations of the Civil Aeronautics Board, which had made 
findings that the public interest would be best served by 
granting the certificate to a rival applicant. The court, 
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in holding that there was no judicial review of the Board’s 
recommendations, stated: 

“Until the decision of the Board has Presidential 
approval, it grants no privilege and denies no right. 
It can give nothing and can take nothing away from 
the applicant or a competitor. It may be a step, which 
if erroneous will mature into a prejudicial result, as an 
order fixing valuations in a rate proceeding may fore¬ 
show and compel a prejudicial rate order. But admin¬ 
istrative orders are not reviewable unless and until 
they impose an obligation, deny a right or fix some 
legal relationship as a consummation of the admin¬ 
istrative process. United States v. Los Angeles <& 
S. L. R. Co.y 273 US 299, 71 L ed 651, 47 S Ct 413; 
United States v. Illinois C. R. Co., 244 US 82, 61 L ed 
1007, 37 S Ct. 584; Rochester Teleph. Corp. v. United 
States, 307 US 125, 131, 83 L ed. 1147, 1151, 59 S Ct 
754.” (Emphasis added.) 

See also, Black River Valley Broadcasts, Inc. v. McNvnch, 
69 App. D. C. 311,101 F. 2d 235 (1938), cert. den. 307 U. S. 
623; Sykes v. Jenney Wren Co., 64 App. D. C. 379, 73 F. 2d 
729 (1935), cert. den. 296 U. S. 624. 

2. Appellants have no standing in equity as aggrieved 
parties under the Act with respect to any action of the 
Housing Expediter. 

The grievances of appellants are that they were threat¬ 
ened with eviction proceedings and rent increases. No 
claim is made that such proceedings or threatened rent in¬ 
creases do not comply with state law or that the same 
would be improper in the absence of restrictions imposed 
by the federal law. It is apparent, therefore, that appel¬ 
lants’ claim of rights lies in the Housing and Rent Act. It 
must follow, that to secure an intervention by equity of the 
performance of a clear statutory duty by appellee, and 
especially in the employment of so drastic an implement as 
an injunction affecting the lives, property and income of 
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thousands of persons, some right or standing must be 
found within the terms of the Act. 

In considering whether tenants were given any such 
rights under the Emergency Price Control Act of 1942, 
the court states in the case of Parker v. Porter, 154 F. 2d 
830, (Emg. C. of App. 1946), rev’d on other grounds, 329 
U. S. 533: 

“But neither the Act nor the Rent Regulation for 
Housing gives to any tenant any vested or enforceable 
right of possession as against his landlord which he 
would not otherwise have under his lease or the local 
law.” 

It was held in Fisch v. General Motors Corp., 169 F. 2d 
266, (C.C.A. 6th 1948), an analogous situation, that no 
vested rights were conferred by the Fair Labor Standards 
Act upon workers and that, therefore, an amendment of 
such Act by the Portal-to-Portal Act, even though retro¬ 
actively applied, did not amount to a deprivation of prop¬ 
erty in violation of the Fifth Amendment. 

Also, in Van Home v. Hines, 74 App. D. C. 214, 122 F. 
2d 207 (1941), this -Court held that veterans’ benefits are- 
gratuities and establish no vested rights in the recipient. 
The position of the tenant under the Housing and Rent 
Act is analogous to that of a veteran receiving benefits 
under laws enacted bestowing them. The Housing and 
Rent Act merely restricts the landlords in their rights 
under state laws and actually accords no specific or defined 
rights to tenants. 

At least, under local option provisions, these appel¬ 
lants are accorded no specific rights by the Act. Their 
claims appear to be in the nature of an interest in the ad¬ 
ministration of such law. 

In Perkins v. Lukens Steel Company, 310 U. S. 113 
(1940), where steel companies sued to enjoin the applica¬ 
tion of the maximum wage requirements of the Public Con¬ 
tract Act by the Secretary of Labor because the plaintiffs 
were bidders on government contracts and would be re- 
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quired to pay increased costs if the defendants’ formula 
for applying the law were followed, the court stated: 

“Respondents, to have a standing in court, must show 
an injury or threat to a particular right of their own, 
as distinguished from the public’s interest in the ad¬ 
ministration of the law.” 

In view of the fact that no enforceable rights are given 
appellants under the Housing and Rent Act, and none are 
claimed by them outside of its scope, their complaint states 
no claim upon which judicial intervention on their behalf 
can be based. 

D. Equitable Relief Must Be Denied by Reason of Appel¬ 
lee’s Failure to Take Any Adverse Position Against 
the Complaint or to Make Any Antagonistic Assertion 
of Rights in the Case. 

In a proceeding where there are no genuine adversary 
issues between the plaintiff and the defendant, courts will 
not take jurisdiction; the case will not be considered on 
its merits; and, equitable relief will not be granted. United 
States v. Johnson, 319 TJ. S. 302 (1943). Courts may not 
safely entertain or determine a case where there are no 
genuine adversary parties or adversary contentions. The 
requirement of an adversary proceeding, as a jurisdic¬ 
tional basis for equitable relief, has been extended to 
deny jurisdiction in a proceeding “in which there is no 
actual antagonistic assertion of rights.” CJ.O, v. Mc- 
Adory, 325 U. S. 472 (1945). This rule has been extended 
even to private litigation, which involves an aspect of public 
interest (but not a public official), in a proceeding where 
the court on its own motion has found it necessary to de¬ 
termine the absence of a genuine adversary position on 
the part of the defendant. Macklin v. Kaiser Co., 69 F. 
Supp. 137 (1946). 

In United States v. Johnson, supra, the District Court 
(N. Ind.) held the maximum rent provision of the Emer- 
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gency Price Control Act unconstitutional in a suit by a 
tenant against a landlord. The Government appealed from 
a denial of its motion to reopen the case on the ground 
that no real controversy was involved. The Government 
contended that this was a friendly suit instituted by the 
tenant at the request of the landlord. It was not contend¬ 
ed that there were any false or fictitious facts presented 
to the court; it did contend that the case lacked any genuine 
adversary issue between the parties. The Supreme Court, 
on appeal, ordered the judgment vacated and the case 
dismissed. 

‘‘Such a suit is collusive because it is not in any 
real sense adversary. It does not assume the ‘honest 
and actual antagonistic assertion of rights’ to be ad¬ 
judicated—a safeguard essential to the integrity of the 
judicial process, and one which we have held to be 
indispensable to adjudication of constitutional ques¬ 
tions by this Court. * • * Whenever in the course of 
litigation such a defect in the proceedings is brought 
to tiie court’s attention, it may set aside any adjudi¬ 
cation thus procured and dismiss the cause without 
entering judgment on the merits. It is the court’s 
duty to do so where, as here, the public interest has 
been 'placed at hazard by the amenities of parties to 
a suit conducted under the domination of only one of 
them. The district court should have granted the 
Government’s motion to dismiss the suit as collusive. 
We accordingly vacate the judgment below with in¬ 
structions to the district court to dismiss the cause on 
that ground alone. * * *” 

In CJ.O. v. McAdory, supra, the Supreme Court had 
before it a decision of Alabama courts denying relief on 
a complaint seeking to enjoin enforcement of an Alabama 
statute regulating labor unions. The allegations were that 
the state statute contravened federal and state constitu¬ 
tions and was in conflict with the National Labor Rela¬ 
tions Act. In this case the state officers charged with the 
enforcement of the Act had indicated that it would not 
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be enforced until passed on finally in the courts. On this 
point the opinion states: 

“ # * * The Court will not pass upon the constitution¬ 
ality of legislation in a suit which is not adversary, 
Bartemeyer v. Iowa, 18 Wall. (US) 129, 134, 135, 21 
L ed 929, 931; Chicago & G. T. R. Co. v. Wellman, 143 
US 339, L ed 176,12 S Ct 400; Atherton Mills v. John¬ 
ston, 259 US 13,15, 66 L ed 814, 815,42 S Ct 422; Coff¬ 
man v. Breeze Corps., 323 US 316, 324, ante, 255, 260, 
65 S 'Ct 298, or in which there is no actual antagonistic 
assertion of rights. Cleveland v. Chamberlain, 1 Black 
(US) 419,17 L ed 93; Swift & Co. v. Hocking Valley R. 
Co., 243 US 281, 289, 61 L ed 722, 726, 37 S Ct. 287; 
Norton v. Vesta Coal Co., 291 US 641, 78 L ed 1039, 54 
S Ct 376; United States v. Johnson, 319 US 302, 87 L 
ed 1413, 63 S Ct 1075 .’’ (Emphasis added.) 

In Macklin v. Kaiser Co., supra, the District Court dis¬ 
missed a suit for overtime paid under the Fair Labor 
Standards Act on the ground that the issues were not ad¬ 
versely contested by the defendant. The case involved 
employees who were guards and required to report for 
roll call prior to duty. A settlement was reached by stip¬ 
ulation for payment of certain overtime and fees, but not 
penalties. This stipulation was approved in writing by 
the United States Maritime Commission. The court never¬ 
theless declined to enter judgment on the stipulation and 
ordered the taking of testimony and directed the United 
States Attorney to appear amicus curiae. This defendant 
did file pleadings in the case, actively participated and 
submitted briefs on the issues raised by the court upon its 
own motion. Nevertheless the court held that the proceed¬ 
ings were not “clearly adversary even if in entire good 
faith.” There was no real contested proceeding between 
the plaintiff and the defendant This absence of actual 
controversy resulted in a dismissal of the case. 

It will be noted in the above decisions that the term 
“collusion,” as used in this sense, does not connote fraud, 
deceit or bad faith. The essence of the matter is that. 





where there is no genuine controversy, there is no case. 
In a matter affecting the public interest, such as decontrol 
of rent by local option, the courts will not render advisory 
opinions to the Housing Expediter. The Housing Expe¬ 
diter may not refuse to plead in a suit to enjoin his action 
or fail to take a position. He may not, as the defendant- 
appellee in a case against him, avoid the role of the party 
defendant and assume the role of a party amicus curiae. 

The facts of this case are open to the construction that 
the Housing Expediter failed to perform his dear statutory 
duty by delaying to announce decontrol in the period from 
August 2, 1950, to August 14, 1950. Under the circum¬ 
stances of this case, any undue delay has the effect of con¬ 
structive collusion. This is supported further by the ap¬ 
pearance of the Housing Expediter in person at the sec¬ 
ond public hearing before the City Council in Los Angeles, 
urging reconsideration of the decontrol resolution. This 
action, independent of motive, necessarily associated the 
Housing Expediter with the appellants in their objective 
of upsetting or delaying giving effect to the resolution. 
Another fact pointing in the same direction is the meeting 
and discussions which took place between the appellee and 
the appellants and their attorneys in Los Angeles at this 
time and on this matter. Other facts on this matter are 
set out in Part I above, e.g., the appearance of one Koepke, 
the local representative of appellee, before the City Coun¬ 
cil, the repeated correlations between the source of appel- 
dants’ affiants and their prior complaints on file with the 
local office of the Housing Expediter, etc. 

Independent of the above summary and the facts, set 
forth more in detail in Part I hereof, the suit nevertheless 
should be dismissed because of appellee’s actions and in¬ 
actions before the Court below. The Housing Expediter 
failed to answer the complaint or file any other pleading. 
He failed to take any position on the matter. He failed 
to resist issuance of the temporary restraining order or to 
oppose its continuance or to oppose a temporary injune- 
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tion. In the hearing before the Court below, counsel for 
the appellee argued both sides of issues with apparent 
equal facility as concerns the appellants and the inter- 
venors, with the net effect of furthering appellants’ ob¬ 
jectives of delay by making it appear that there are close 
questions of law and fact calling for court decision. Counsel 
for appellee avoided assuming the role of an adversary. 
They took no truly antagonistic position. Their presenta¬ 
tion on behalf of the Housing Expediter was to welcome a 
court’s decision on the case for future guidance.* This 
presentation itself directly contradicts the allegation in the 
complaint that appellee is threatening decontrol in Los 
Angeles. This conduct in the proceeding on behalf of the 
appellee does not comport with the jurisdictionary re¬ 
quirements of an actual controversy or genuine adversary 
proceeding. Based on the facts of this record and as set 
forth above, there is just cause for a conclusion of this 
Court that dismissal of this proceeding must be affirmed 
on the basis of collusion or the appearance of collusion, 
which at law amount to the same thing in a determination 
that there is present no truly adversary proceeding on the 
part of appellee. 

V. CONCLUSION. 

For the reasons above stated, the appeal in this case 
should be dismissed. It is earnestly urged that disposition 
of this matter be made at the earliest convenience. 

This case differs from the many hundred rent decontrol 
actions in only one respect, that is, the untoward delay 
in announcing decontrol prior to the filing of the com¬ 
plaint herein and the resulting consideration of the matter 
on judicial review. In and around the County of Los 

• At the hearing in the court below, counsel lor appellee, following a sum¬ 
mary of the points urged on behalf of appellants and intervenors, stated on 
behalf of appellee (transcript p. 69): 

“For those reasons, Your Honor, we have found this question to be a 
difficult one to determine and we are asking Your Honor to help to guide 
us in our future cases, so that we can avoid any possible litigation.”' 


Angeles itself, federal rent regulations have been decon¬ 
trolled in the cities of Arcadia, Alhambra, Bell, Beverly 
Hills, Burbank, Claremont, Compton, Covina, El Monte, 
El Segundo, Glendale, Hermosa Beach, Huntington Park, 
Inglewood, LaVerne, Long Beach, Lynwood, Manhattan 
Beach, Maywood, Monrovia, Montebello, Monterey Park, 
Pasadena, Pomona, Redondo Beach, Santa Monica, Sierra 
Madre, Signal Hill, South Gate and South Pasadena. 15 
Fed. Reg. 5472 (1950). Since the hearing in this case the 
Board of Supervisors of the County of Los Angeles on 
September 12, 1950, passed a resolution to decontrol rents 
throughout the entire remaining unincorporated portion 
of the County of Los Angeles. Upon the announcement of 
this action, which has not yet been reported in the Federal 
Register, decontrol in the Los Angeles County area will be 
complete, except for the matter pending disposition in this 
case. 

This case, concerning as it does an attempt to enjoin a 
Government official, does not suggest an inquiry into the 
balancing of interests between landlords and tenants in 
the City of Los Angeles. If the allegations in the com¬ 
plaint and in plaintiffs ’ affidavits are only fractionally 
true, the property owners have already suffered, and will 
suffer, incalculable injury through the maintenance of the 
existing ceilings on rentals and the resulting depreciation 
of property values. In addition, there are the possible 
treble damage suits to which some landlords may have 
innocently exposed themselves, in reliance upon the City 
Council’s action and upon the natural assumption that the 
Office of the Housing Expediter would perform, and not 
attempt to circumvent, the mandate of Congress. 

Respectfully submitted, 

Louis G. Caldwell, 

G. G. Baumen, 

Attorneys for Intervenors. 
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flUmteb States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10764 

Maxwell Miller et al., appellants 

v. 

Tighe E. Woods, Housing Expediter, Office of the Housing 

Expediter, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


COUNTEBSTATEMENT 

The within appeal is from an order entered on August 28, 
1950, by the trial court (Hon. Bumita Shelton Matthews) dis¬ 
missing appellants’ complaint. 

The proceeding has its origin in an undertaking by the gov¬ 
erning body of the City of Los Angeles to obtain federal rent 
decontrol pursuant to applicable provisions of federal law set 
forth in the margin. 1 These statutory provisions require the 

1 The applicable law. Section 204 (J) (3) of the Housing and Bent Act 
of 1950 (50 U. S. C. App. 1894 (J) (3)) is as foUows: 

“(3) The Housing Expediter shall terminate the provisions of this title 
in any incorporated city, town or village, or in the unincorporated area 
of any county upon receipt of a resolution of its governing body adopted 
for that purpose in accordance with applicable local law and based upon 
a finding by such governing body reached as the result of a public hearing 
held after 10 days’ notice, that there no longer exists such a shortage in 
rental housing accommodations as to require rent control in such city, 
town or village or unincorporated area in such county: Provided, That 
where the major portion of a defense-rental area has been decontrolled 
pursuant to this paragraph (3), the Housing Expediter shall decontrol any 
unincorporated locality in the remainder of such area.” 

(1) 
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termination of federal rent control when the governing body 
of a locality meets the following conditions: (1) holds a pub¬ 
lic hearing, after ten days notice, (2) makes a finding reached as 
a result of such hearing that a rental housing shortage requir¬ 
ing rent control no longer exists, and (3) transmits to the 
Housing Expediter such finding by a resolution adopted for 
that purpose in accordance with applicable local law. 

On July 14,1950, the City Council of Los Angeles, the appro¬ 
priate governing body of that City, published a notice of a 
public hearing to be held on July 28,1950. Public hearing was 
held on July 28,1950, and, on the same date, the City Council, 
by a vote of 10 to 4 2 adopted a resolution, assertedly as a 
result of the public hearing, finding that “there no longer 
exists such a shortage in rental housing accommodations as to 
require rent control in the City of Los Angeles, County of 
Los Angeles, State of California.” The resolution was received 
by the Housing Expediter on August 2, 1950. Thereafter, on 
August 14, 1950, before any action on the resolution had been 
taken by the Housing Expediter, appellants herein filed a 
Complaint in the United States District Court for the District 
of Columbia seeking an injunction to restrain the Housing 
Expediter from taking any action on the Los Angeles resolution 
which would cause the decontrol of maximum rents. 2 A tem¬ 
porary restraining order, obtained on August 14, 1950, upon 
the filing of the Complaint, was in effect throughout the pro¬ 
ceedings in the lower court. 

Intervention in opposition to the Complaint was permitted 
by the court below on behalf of the City of Los Angeles and 
Mary Browning and other named landlords, representatives 
of the Small Property Owners League. The City of Los An¬ 
geles thereupon filed a Motion to Dismiss the complaint cm the 
grounds (a) that the lower court lacked jurisdiction over the 
subject matter, and (b) that the Complaint failed to state a 
claim upon which relief could be granted. Following argu- 

* There are 15 members In the City Connell. 

’Although the Complaint is silent as the affirmative relief desired, 
appellants’ brief Indicates that it wishes the Court to direct the Housing 
Expediter “to determine whether the resolution meets the requirements of 
local law and whether it is based upon a finding reached as the result of 
a public hearing” (App. Br. 9-10). 
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ment on behalf of all parties on the Motion to Dismiss, as well 
as argument on the Complaint, the Court dismissed the Com¬ 
plaint “as a matter of law.” 4 Appeal was noted, a stay pend¬ 
ing appeal was denied, and the proceedings herein were begun. 

SUJDIAEY OF ARGUMENT 

The issues before this Court are (a) whether judicial review 
is available under Section 204 (j) (3) of the Act for the pur¬ 
poses here present, and (b) if jurisdiction exists, whether ap¬ 
pellants have stated a claim upon which relief can be granted. 

Although the Act is silent as to the right of judicial review 
on matters arising under Section 204 (j), persuasive grounds 
exist for the assumption of general federal jurisdiction so that 
the courts may afford protection against action outside the 
limits of statutory authority. No reason appears either from 
the face of the statute or the legislative history to warrant 
exclusion of judicial review and the Housing Expediter con¬ 
sistently has taken the position, at least inferentially approved 
by the courts, that judicial review is available under the Act. 
The large public interest present in cases such as these offers 
compelling reason to avoid defeating jurisdiction if it reason¬ 
ably can be found to exist. Moreover, in view of the tempo¬ 
rary character of the federal legislation, resort to the court offers 
the only means of assuring prompt action consistent with law. 

If jurisdiction exists, the question of the character of relief 
which the trial court could give depends, initially, upon the 
extent to which the Housing Expediter has authority to inquire 
into the satisfaction of the statutory standards by the City 
Council. In the instant case, the standards brought into 
question by the pleadings are whether the kind of public hear¬ 
ing sufficient to accord with due process of law was had, 
whether the finding was reached as a result of the public hear¬ 
ing, and whether the resolution was adopted in accordance with 
applicable local law. The Housing Expediter is unable to 
espouse a particular position on this significant question and 
its subordinate queries. Instead, effort will be made to present 

‘From this choice of language, appellee assumes that the trial court 
indicated the presence of jurisdiction, but concluded that plaintiffs had not 
stated a claim upon which relief could be granted. 
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argument on both sides of the controversy as an aid to the 
Court in fully exploring all of the significant facets of the 
problem. 

ARGUMENT 

I 

Did the District Court have jurisdiction to pass upon the 

complaint? 

Initially, it must be stated that the Housing Expediter does 
not take a firm position either on this question or on the other 
major question involved in this proceeding. In assuming a 
neutral position, while advancing arguments on both sides of 
a controversy which are adequately represented by counsel, 
the Housing Expediter does not find his restraint without 
precedent. Thus, in Minnesota v. Hitchcock, 185 U. S. 373, 
involving a suit against the Secretary of the Interior, the 
Court stated: 

A preliminary question is one of jurisdiction. It is 
true counsel for defendants did not raise the question, 
and evidently both parties desire that the court should 
ignore it and dispose of the case on the merits. But the 
silence of counsel does not waive the question, nor 
would the express consent of the parties give to this 
court a jurisdiction which was not warranted by the 
Constitution and laws. It is the duty of every court of 
its own motion to inquire into the matter irrespective of 
the wishes of the parties, and be careful that it exercises 
no powers save those conferred by law. Consent may 
waive an objection so far as respects the person, but it 
cannot invest a court with a jurisdiction which it does 
not by law possess over the subject matter * * * 
(p. 382). 

By way of preface to the question of jurisdiction, as well as 
the other questions to be dealt with, the Housing Expediter 
will make known, fully and fairly, his past actions under Sec¬ 
tion 204 (j) (3), to the extent of interest here. But the present 
controversy, representing the first challenge to a City Council 
action, raises questions not heretofore considered by the Hous- 
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ing Expediter and on which he is unable to advocate either 
appellants’ position or that argued by intervenors. Such 
arguments as appear to be of significance will be discussed as 
completely as the circumstances of the case permit. 

The question of jurisdiction probably can best be explored 
by examination of the several arguments advanced by the City 
of Los Angeles in its Motion to Dismiss before the trial court. 

(a) It is claimed that when a Resolution shows on its face 
that the requirements of the Act have been met, the Housing 
Expediter must terminate control and the District Court can¬ 
not enjoin his performance under a valid law (Motion, pp. 1,2). 
The short answer to this argument is that the Resolution does 
not and necessarily could not show on its face full compliance 
with the statutory requirements. Though, conceivably, a 
Resolution might set forth a series of conclusions as to com¬ 
pliance with statutory requisites—a circumstance not even 
present here—it could hardly demonstrate the character of 
public hearing preceding the finding or whether the required 
finding was reached as a result of a public hearing. The Resolu¬ 
tion of the City Council of Los Angeles merely notes that public 
hearing, after due notice, was had and incorporates a finding, 
in the language of the statute, as to the substantive standard 
for decontrol. On its face, it offers no aid to a determination 
of the jurisdictional problem. 

(b) The City of Los Angeles also advanced the contention 
that the Supreme Court in United States v. Shoreline Coo per ac¬ 
tive Apartments, Inc., 338 U. S. 897, rehearing denied January 
9, 1950, held that judicial review was not required under the 
Act. This is not a correct statement of the finding of the Court 
in that case. Quite to the contrary, appellee, Shoreline, con¬ 
tended in that case that the Act violated the Fifth Amendment 
to the Constitution in failing to provide a person aggrieved by 
action of the Expediter the right to judicial review. In his 
argument on behalf of the United States, the Solicitor General 
took the position that there was no restriction in the Act 
against judicial review and that the legislative history did not 
indicate an intent to bar resort to the courts for relief. From 
the Supreme Court’s reversal of the lower court decision, it is 
evident that the Court did not accept the argument of in- 
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validity of the Act based upon alleged absence of judicial 
review. 

(c)Intervenor further asserts that since the Housing Ex¬ 
pediter has not acted on the Resolution, the action below was 
premature. Intervenor’s further argument on this point is 
that the Resolution does not impose an obligation, deny a right, 
or fix a legal relationship (Motion 4), citing C. & S. Air Lines v. 
Waterman Carp., 333 U. S. 103. 

The cited case is inapposite to Intervenor’s argument. The 
statute under consideration in the C. & S. Air Lines case, supra, 
required that applications for authority be submitted to the 
President of the United States before hearing thereon; that 
any decision by the Civil Aeronautics Board, upon intermediate 
consideration of an application, either to grant or deny, be 
transmitted to the President and “is unconditionally subject to 
the President’s approval” (at p. 106). In that situation, the 
Court stated that the “Presidential control is not limited to a 
negative but is a positive and detailed control over the Board’s 
decisions, unparalleled in the history of American administra¬ 
tive bodies” (at p. 109). We do not have here a “Board’s tenta¬ 
tive decision” which could only become “finalized by Presi¬ 
dential discretion” (at p. 112). Rather would the situation be 
similar if action were brought against the General Counsel to 
the Housing Expediter to restrain him from transmitting to 
the Housing Expediter a draft of an approval or disapproval 
of a Resolution as an advisory act. Moreover, review on the 
merits is not here sought of action by the Housing Expediter, 
as was true in the C. & S. Air Lines case, supra, wherein orders 
granting and denying certificates of public convenience had 
been issued. Appellants here merely seek to have the trial 
court determine whether the Housing Expediter must inquire 
into and pass upon the City Council’s compliance or non- 
compliance with the statutory requisites. 

Examination of the circumstances surrounding the adoption 
and transmission of the Resolution, and of the significant fac¬ 
tors relating to character of the proceedings as a whole, will 
make evident the lack of merit to the claim of prematurity. 

The public hearing incident to the local action on the Reso¬ 
lution was held on a Eriday, July 28, 1950. The Resolution 
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was adopted and forwarded to the Housing Expediter that 
same day and was received by him on the following Wednes¬ 
day, August 2. Allowing a reasonable period of time for 
plaintiffs to become aware of the City Council’s action and to 
obtain such documents as would be needed before a course 
of action could be determined upon, it is clear that the Resolu¬ 
tion at least would have been well en route to the Housing 
Expediter. Moreover, with the week-end intervening, plain¬ 
tiffs reasonably might have assumed that the Housing Ex¬ 
pediter would be in receipt of the Resolution early Monday, 
July 31, in which event no action in California, regardless of 
the forum or character of relief pursued, would have been 
effective. Aside from these time limitations, which are en¬ 
titled to practical analysis and consideration, other difficult 
questions would have been presented in any other course of 
action. 

First, action in California could only have been directed 
against the City Council. The maximum relief which would 
have been of immediate aid would have been a request to 
have the City Council withdraw the Resolution pending a 
determination on the merits. Without attempting to discuss 
the problem and its troublesome facets, it may well be that 
the court in California would have not been disposed to take 
such drastic action immediately. Yet, unless such a with¬ 
drawal could have been effected immediately, plaintiffs would 
have been wholly without means of obtaining real relief. Un¬ 
like most other situations, a declaration by the Housing Ex¬ 
pediter of the termination of rent control in Los Angeles would 
immediately have caused so many changes in rights and lia¬ 
bilities, evictions, and other incidents of landlord-tenant re¬ 
lations that any substantial restoration of the status quo would 
be out of the question. Moreover, actual decontrol by the 
Housing Expediter could well constitute irretrievable action 
in view of the provisions of Section 204 (j) (6) of the Act 
which provides that “No maximum rents shall be established 
or reestablished under this subsection for any housing accom¬ 
modations * * * (B) in any State, city, town, village, or 

locality in which rent controls under this title have been termi- 
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nated pursuant to section 204 (j)”. Without regard to the 
merit, or lack of it, of any claim for relief in this proceeding, 
there can be no reasonable doubt but that if effective relief 
is to be obtained, it can be directed only at the Housing Ex¬ 
pediter before actual decontrol. Counsel for the Housing Ex¬ 
pediter has already stated to this Court, as well as to the 
trial court, that the Resolution would have been signed and 
decontrol put into operation were it not for the restraining 
orders of the trial court and this Court. The decision to ac¬ 
cept the Los Angeles Resolution publicly was made known 
by the Housing Expediter prior to institution of the Com¬ 
plaint in the district court and only the issuance of the restrain¬ 
ing order prevented issuance of formal action by the Housing 
Expediter. 5 Consequently, the Court does not here have a 
case wherein it must speculate as to the alternative courses 
of action the Housing Expediter might have taken or might 
now take. That is known and the irreparable damage which 
might flow therefrom need not be left to conjecture. True it 
is that such damage might be an unfortunate but necessary 
consequence of the final decontrol action, if taken. But the 
Court is not concerned with the wisdom of either the legisla¬ 
tion or the Housing Expediter’s possible action. It need only 
decide whether the action below was prematurely brought. 
As to that question, there is no suggestion that the rights of 
appellants can be protected by some later and other remedy 
than intervention by a court and it is clear that any court 
intervention, to be effective, must be before a decision by the 
Housing Expediter or, at l6ast, must be initiated before such 
decision (Chambers v. Robertson, 183 F. 2d 144 (App. D. C.)). 

(d) Intervenors further assert that the inclusion of provi¬ 
sions for court review in certain portions of the Act and their 
omission in Section 204 (j) (3) demonstrates Congressional in¬ 
tent not to vest jurisdiction in the courts (Motion 4, 7). In 
support of this argument it is stated that the Supreme Court 
of the United States has held “on facts similar to those in this 

8 To compel the Housing Expediter first to formalize his acceptance of 
the Besolutlon and actually put decontrol into effect before permitting suit 
would clearly seem to “defer to formalism”, Kristensen v. McGrath, 179 F. 
2d 796 (App. D. C.) at the expense of Irreparable Injury. 
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case that Congress intended courts to have no jurisdiction to 
review a certification case under the Railway Labor Act,” cit¬ 
ing Switchmen’s Union v. National Mediation Board, 320 U. S. 
297. The facts of the present controversy, of course, contrary 
to the assertion, are too completely dissimilar to warrant use¬ 
ful analogy. Moreover, neither the jurisdictional finding nor 
comment of the Court is truly applicable here. Thus, in the 
Switchmen’s Union case, the National Mediation Board had 
held that all railway yardmen were compelled to take part in 
a system-wide election of a railroad carrier in order to arrive 
at a certification of representatives for collective bargaining 
under the Railway Labor Act and that the yardmen were lim¬ 
ited to a single representative. Although both the district and 
appellate courts took jurisdiction, the Supreme Court held 
that judicial review of the Board’s action was not available “in 
face of the special circumstances which obtain here” (p. 300). 
These “special circumstances” were explained in the later case 
of Stark v. Wickard, 321U. S. 288: 

Under the unusual circumstances of the historical de¬ 
velopment of the Railway Labor Act, this Court has 
recently held that an administrative agency’s deter¬ 
mination of a controversy between unions of employees 
as to which is the proper bargaining representative of 
certain employees is not justiciable in federal courts. 
General Committee v. M.-K.-T. R. Co., 320 U. S. 323. 
Under the same Act it was held on the same date that 
the determination by the National Mediation Board of 
the participants in an election for representatives for 
collective bargaining likewise was not subject to judicial 
review. Switchmen’s Union v. Mediation Board, 320 
U. S. 297. This result was reached because of this 
Court’s view that jurisdictional disputes between unions 
were left by Congress to mediation rather than adjudica¬ 
tion. 320 U. S. 302 and 337. That is to say, no personal 
right of employees, enforcible in the courts, was created 
in the particular instances under consideration, 320 U. 
S. 337 (p. 306). 
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In the light of this clarification, it becomes fully evident that 
the “highly relevant” legislative history of the Railway Labor 
Act (320 U. S. 302), showing the great pains taken by Congress 
in the creation of the Mediation Board to handle an explosive 
problem, compelled the conclusion that “if Congress had de¬ 
sired to implicate the federal judiciary and to place on the fed¬ 
eral courts the burden of having the final say on any aspect of 
the problem, it would have made its desire plain” (320 U. S. 
303). 

True it is that “Generalizations as to when judicial review 
of administrative action may or may not be obtained are of 
course hazardous” and “Where Congress has not expressly au¬ 
thorized judicial review, the type of problem involved and the 
history of the statute in question become highly relevant in 
determining whether judicial review may be nontheless sup¬ 
plied” {Switchmen’s Union v. Board, 320 U. S. 301). But it is 
not to be lightly assumed that the silence of the statute bars 
from the courts an otherwise justiciable issue (Stark v. Wickard, 
supra (at p. 309)). In the instance of the present proceeding, 
the Housing and Rent Act does not provide an administrative 
mechanism by which aggrieved tenants might be accorded a 
hearing by the Housing Expediter on the merits of the action 
taken by a City Council and, indeed, does not impose a manda¬ 
tory test by the Housing Expediter of the sufficiency of the 
evidence before the City Council in arriving at its findings. 
Since the extent to which the Housing Expediter and the courts 
might have authority to inquire into the evidence before the 
City Council is not brought into question here, it is not neces¬ 
sary to discuss the point, except to the slight extent herein¬ 
after noted. However, it is necessary to inquire into the 
authority of the district court to decide whether the administra¬ 
tive agency has acted within proper bounds in discharging 
its statutory obligations. As a prerequisite to such a deter¬ 
mination, discussed at a later point in this brief, it is necessary 
to inquire whether a judicial forum exists to resolve the ques¬ 
tion whether the tenants’ right to the protection afforded them 
by a federal rent control statute may be removed without 
review of any kind by a court. 
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The absence of enlightening legislative history, coupled with 
the silence of the statute, may well suggest that judicial review 
was intended because it would constitute the only forum in 
which tenants might have a right to be heard on matters 
bearing upon statutory compliance by the local governing 
body and the Housing Expediter. This view is strongly sup¬ 
ported by the statements in Stark v. Wickard, supra (at pp. 
309-10): 

Here, there is no forum, other than the ordinary 
courts, to hear the complaint. When, as we have pre¬ 
viously concluded in this opinion, definite personal rights 
are created by federal statute, similar in kind to those 
customarily treated in courts of law, the silence of Con¬ 
gress as to judicial review is, at any rate in the absence 
of an administrative remedy, not to be construed as a 
denial of authority to the aggrieved person to seek 
appropriate relief in the federal courts in the exercise 
of their general jurisdiction. When Congress passes 
an Act empowering administrative agencies to carry on 
governmental activities, the power of those agencies is 
circumscribed by the authority granted. This permits 
the courts to participate in law enforcement entrusted to 
administrative bodies only to the extent necessary to 
protect justiciable individual rights against administra¬ 
tive action fairly beyond the granted powers. The re¬ 
sponsibility of determining the limits of statutory 
grants of authority in such instances is a judicial func¬ 
tion entrusted to the courts by Congress by the statutes 
establishing courts and marking their jurisdiction. Cf. 
United States v. Morgan, 307 U. S. 183, 190-91. This 
is very far from assuming that the courts are charged 
more than administrators or legislators with the protec¬ 
tion of the rights of the people. Congress and the 
Executive supervise the acts of administrative agent®. 
The powers of departments, boards and administrative 
agencies are subject to expansion, contraction or aboli¬ 
tion at the will of the legislative and executive branches 
of the government. These branches have the resources 
and personnel to examine into the working of the various 
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establishments to determine the necessary changes of 
function or management. But under Article III, Con¬ 
gress established courts to adjudicate cases and con¬ 
troversies as to claims of infringement of individual 
rights whether by unlawful action of private person or 
by the exertion of unauthorized administrative power. 

In a seemingly much more extreme case, the Supreme Court 
reaffirmed its doctrine of available jurisdiction to determine 
whether compliance with Congressional standards has been 
had. Thus, in United States v. Interstate Commerce Commis¬ 
sion, 337 U. S. 426, the question raised was whether the United 
States and shippers were barred from judicial review of an 
order denying damages in reparation proceedings initiated be¬ 
fore the Commission in view of the statutory language that 
“Any person or persons claiming to be damaged by any com¬ 
mon carrier * * * may either make complaint to the com¬ 
mission * * * or may bring suit * * * for the recovery 
of the damages * * * in any district court of the United 
States of competent jurisdiction; but such person or persons 
shall not have the right to pursue both of said remedies, and 
must in each case elect which one of the two methods of pro¬ 
cedure herein provided for he or they will adopt” (p. 433). 
The argument advanced was that if a shipper elects to com¬ 
plain to the Commission and relief is denied, he is barred by the 
quoted statutory language from seeking any judicial review of 
the Commission order, even though the order were entered arbi¬ 
trarily, without substantial supporting evidence, and in de¬ 
fiance of law. In answer to this argument, the Court stated 
that “Such a sweeping contention for administrative finality is 
out of harmony with the general legislative pattern of admin¬ 
istrative and judicial relationships. See, e. g., Shields v. Utah- 
Idaho Cent. R. Co., 305 U. S. 177 * # *; Stark v. Wickard, 
321 U. S. 288 # * *. And this Court has consistently held 
Commission orders reviewable upon charges that the Commis¬ 
sion had exceeded its lawful powers” (at pp. 433-34). See, 
also, United States v. Griffin, 303 U. S. 226,238; Utah Fuel Co. 
v. Coal Comm’n, 306 U. S. 56; United Gas Pipe Line Co. v. Fed¬ 
eral Power Com’n., 181 F. 2d 799, 800 (App. D. C.); Board of 
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Governors v. Agnew, 329 U. S. 441, 444; Publicker Industries, 
Inc. v. Anderson, 68 F. Supp. 532 (D. C. D. C.). 

In the several instances wherein Congress intended to with¬ 
hold or limit the authority of the courts on federal rent control 
matters, it has made its intention plain, rather than resorting 
to silence or inference. Thus, in Section 204 (d) of the Emer¬ 
gency Price Control Act of 1942 (50 U. S. C. App. 924 (d)), 
Congress explicitly vested the Emergency Court of Appeals 
with exclusive jurisdiction to determine the validity of regu¬ 
lations, orders and price schedules issued by the Administrator 
and added, significantly, the limitation that “Except as pro¬ 
vided in this section, no court, Federal, State, or Territorial, 
shall have jurisdiction or power to consider the validity of any 
such regulation, order, or price schedule, or to stay, restrain, 
enjoin, or set aside, in whole or in part, any provision of this 
Act authorizing the issuance of such regulations or orders, or 
making effective any such price schedule, or to restrain or en¬ 
join the enforcement of any such provision” (Emphasis added). 
It would therefore appear that the Congress, by its silence, in¬ 
tended that the general jurisdiction of the federal courts apply, 
as it normally would in the absence of prohibitory language 
or intent. 

Finally, intervenors argue Congressional intent to forbid 
judicial review by quoting from a Senate report issued during 
consideration of the Housing and Rent Act of 1950: “In other 
words, the action of the local governing body would be final 
and not subject to review, appeal, or change by any other au¬ 
thority” (S. Rep. 1780, 81st Cong., 2nd Sess.). These provi¬ 
sions of the Report are quoted out of context, for as the full 
text clearly shows, reference was not being made, and cannot 
fairly be interpreted as relating to, judicial review. As the 
Report more fully sets forth (at p. 10): 

The Housing Expediter does not have authority to 
recontrol areas which have been decontrolled by action 
of a State legislature or local governing body. These 
provisions for decontrol would be continued with one 
modification, namely, that in the case of decontrol 
action by a governing body of an incorporated city, 
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town or village it would not be necessary that the 
Governor of the State approve the resolution requesting 
the Housing Expediter to decontrol the community. In 
other words, the action of the local governing body 
would be final and not subject to review, appeal, or 
change by any other authority. 

It is thus wholly clear that the Senate was referring to the 
removal of review by the Governor of the State, as theretofore 
required by the Act of 1949, and to nothing else. 

Moreover, though intervenor, City of Los Angeles, appar¬ 
ently takes the flat position that no judicial review of any 
kind is available under Section 204 (j) (3), that position does 
not withstand even the most simple of tests. For example, it 
could hardly be maintained seriously that an affected tenant 
could not challenge the statute for patent unconstitutionality. 
Consequently, if it could be shown that the statute were invalid 
on its face, clearly the courts would not be barred from accept¬ 
ing jurisdiction. In another situation, suppose, for example, a 
City Council gave no notice, held no hearing of any kind, 
and merely forwarded a request for decontrol to the Housing 
Expediter, the latter then making known his intention to accept 
the request as a basis for decontrol under Section 204 (j) (3). 
It would hardly be difficult to conclude that aggrieved tenants 
were not barred from seeking relief in the courts from admin¬ 
istrative action patently outside statutory limits. In the light 
of these examples, and the many more refinements of them 
which easily present themselves, the real problem would not 
appear to be whether the courts are barred from assuming 
jurisdiction, but, rather, the extent to which the courts can 
legitimately inquire into compliance with the statutory requi¬ 
sites. To so state the proposition is to answer the question as 
to jurisdiction. For it then becomes a question of ascertaining 
whether a claim upon which relief can be granted has been 
presented, not whether judicial inquiry is barred in 
all instances. 
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Does the complaint state a claim upon which j^lief can be 

granted? 

As posed by appellants, a solution of the problem whether 
a claim upon which relief can be granted requires the Court to 
review the Housing Expediter’s determination of two statutory 
conditions: (a) whether the Resolution is “in accordance with 
applicable local law,” and (b) whether the Resolution is based 
upon a finding reached as a result of a public hearing (App. 
Br. 9-10). * It will be of interest to discuss the functions of the 
Housing Expediter under Section 204 (j) (3) in a determina¬ 
tion of the two foregoing statutory conditions. 

In attempting to interpret the intent of Congress in the use 
of the term “in accordance with applicable local law,” the 
Housing Expediter’s analysis reveals divergent solutions, each 
supported by persuasive arguments. Being unable to resolve 
to his satisfaction these irreconcilable views, appellee, in this 
Court, as in the trial court, desires to offer such analysis as may 
bring fully to the attention of the Court all of the significant 
arguments on the point without commitment to either 
position, but with a readiness to accept the finding of the 
Court. In assuming such a neutral position, the Housing Ex¬ 
pediter does not thereby cause the Court to be faced with the 
unilateral argument of a single advocate for the case, since all 
of the questions presented are being sharply contested before 
this Court, as they were in the trial court, by tenant represen¬ 
tatives on the one hand, and by the City of Los Angeles and 
landlord intervenors, on the other. 

Analysis of the local law question seems inevitably to lead 
to two queries: (1) by employing the term “in accordance with 
applicable local law,” did the Congress intend that the action 
of a city council be attended by the usual characteristics of a 
local legislative set, or (2) should major emphasis be placed 
upon the word “resolution” as reflecting a Congressional intent 
to permit a city council freely to express and give effect to its 

* That proper notice was given seems to be assumed by all parties to thy* 
case. 
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views, unhampered by possible Mayor’s veto or supervision by 
the electorate of the community, aided only by public hearing. 

In approaching the first of these two queries, it is well to 
put aside for the moment the language of the federal statute 
and consider the character of the action involved in its usual 
perspective. Upon that basis, there would probably be no 
disagreement with the relatively elementary proposition that 
when a governing body undertakes an action which affects the 
life, liberty or property of a large number of its citizens for a 
long or continuing period, it has engaged in a legislative act, 
requiring the highest degree of formality and safeguard for its 
valid effectiveness. As shortly stated in Hopping v. City of 
Richmond, 170 Cal. 605, 150 Pac. 977, at p. 981, the people of 
California and of the City of Richmond clearly intended that 
the initiative and referendum provisions should apply “to mat¬ 
ters of legislation affecting the entire city, and of a character 
likely to engage the attention and arouse the favor or opposi¬ 
tion of every voter.” If the City of Los Angeles, through the 
City Council, undertook to impose or remove as vital a require¬ 
ment as rent control and devised both the substantive and 
procedural aspects of such an act, it would not be seriously 
contended that other than a legislative action had been taken. 7 

A quick review of the kind of actions characterized as legisla¬ 
tive acts in the Los Angeles charter makes this evident. 8 Can 

T In City of High Point v. Duke Power Co., 120 F. 2d 866 (C. A. 4th), 
the Court discussed the classes of municipal authority as being legislative, 
on the one hand, as distinguished from proprietary or quasi private, on 
the other. Judge Parker speaking for the Court said (p. 870) : 

“A city has two classes of powers—the one legislative, public, govern¬ 
mental, in the exercise of which it is a sovereignty and governs its people; 
the other, proprietary, quasi private, conferred upon it, not for the purpose 
of governing its people, but for the private advantage of the inhabitants of 
the city and of the city itself as a legal personality.” 

* Section 281 of the Los Angeles charter specifies the foUowing types of 
actions as being legislative in character, e. g. requiring action by way 
of ordinance: Those relating to elections, annual city taxes, streets, alleys 
and other pubUc places (name, curb lines, grades, improvement, etc.), 
construction of sewers or storm drains, suits or actions for local assessments 
upon private property. Also, actions required for the immediate preserva¬ 
tion of the public peace, health or safety, and those relating to the grant of 
franchises, rights or privileges. Several examples of actions held to be 
legislative acts by the California courts are cited in appellants’ brief 
(p. 13-14). 
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it be said, therefore, that because the Congress, in the Act here 
under consideration, provided the substantive standard to 
avoid any question of unconstitutional delegation, the city 
council may act with less dignity and formality in carrying to 
completion the whole of the legislative act? For it might well 
be urged that by embracing the federal legislative standard as 
its own, and supplying the necessary procedural steps, the city 
council in real effect has thereby created the legislative act. 
Tested against the seriousness of the action, the theory assumes 
real substance. Following this analysis, it is possible to sug¬ 
gest a Congressional intent fully consistent with that approach. 
It must be remembered that the Congress has itself legislated 
on the subject of rent control for eight years. There is cur¬ 
rently in effect a federal rent control statute. No one can 
rightly say at this moment that future events will or will not 
cause such control to continue. Imputing as we must to the 
Congress as intelligent understanding of the existence of a na¬ 
tional emergency and a full realization of the expected hard¬ 
ships resulting from premature control, may we not fairly be¬ 
lieve that the Congress intended that a community, which is 
by this law permitted to take action without supervision from 
the Governor of the state, as was true in the 1949 Act, or by 
the Housing Expediter or a court as is true of actions by local 
Advisory Boards, take decontrol action only when that course 
is clearly justified and with a full understanding of the serious¬ 
ness of its action. It is difficult to conceive of an action which 
might more harshly affect a substantial group of persons in a 
community, and which in large measure imposes severe limita¬ 
tions upon the use of property, than rent control. It also needs 
no citation that actions not approaching rent control in their 
severity may not be taken by a local governing body except 
under the most limited conditions, and then in such manner as 
to make available for public examination and possible action 
the expression of the electorate’s will. If these assumptions are 
acceptable, the argument in favor of viewing the action as 
legislative in nature becomes highly persuasive. 

There yet remains an obvious unanswered question, how¬ 
ever. If the Congress contemplated a legislative action by the 
city to effect decontrol, why did it not use a more acceptable 
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term than “resolution” ? In answer, it can be fairly stated that 
the term “resolution” has no absolute meaning in law. It 
has been used interchangeably with such words as “ordinance,” 
“order,” “measure,” and “action.” (See Vol. 30 Words and 
Phrases (Perm. Ed.) pp. 146,152-153; Vol. 37, Ibid, pp. 408- 
414.) For example, Section 281 of the Los Angeles City Char¬ 
ter provides that “any ordinance, order or resolution of the 
Council authorizing the sale or issuance of bonds of the city 
or of any district therein” may be put into effect immediately. 
It hardly seems likely that the sale or issuance of city bonds 
could, at the same time, be taken either by ordinance or reso¬ 
lution or order if these words are to be given meaning as re¬ 
flecting the exercise of widely different powers. Moreover, 
Section 281 of that Charter specifies that “no ordinance, leg¬ 
islative, administrative or executive, passed by the Council 
shall go into effect until the expiration of thirty days from 
its publication # * It would seem odd that decontrol 
could be effected by a resolution; while an administrative or¬ 
dinance is subject to the limitations of a local legislative act. 
From the foregoing, it might be urged that the selection of the 
particular word is not of particular concern in' any attempted 
analysis of the problem. Rather, it may be more important 
to determine what the Congress intended to accomplish by its 
action and what kind of authority it intended to vest in the 
local governing bodies so as to carry into full effect the Congres¬ 
sional intent. 

The opposite argument, which carries at least equal force, 
is that advocated by intervenors. Concededly, the less dif¬ 
ficult argument is that the rather simple language of the statute 
makes it unnecessary to build assumption upon assumption 
to arrive at a determination. 

The statute not only provides a complete substantive stand¬ 
ard but it also gives three additional elements to make up a 
completed act. These are (1) notice of a hearing, (2) public 
hearing, and (3) a resolution containing the required find¬ 
ings. The only additional element to be considered is the 
phrase “in accordance with applicable local law.” That phrase, 
it can reasonably be argued, may be interpreted to mean simply 
that action by way of resolution must be authorized by the 
local law and that the particular resolution was formulated 
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and passed in accordance with the authority thus conferred. 
Such an analysis occasions no particular difficulty and comes 
easily from the language of the statute itself. 

Reference to the legislative history discloses many remarks 
to the effect that the Congress was not completely satisfied 
with the existing means by which decontrol could be accom¬ 
plished and sought to give to the localities themselves com¬ 
plete authority on this question. That thought finds support 
in view of the omission, therefore contained in the statute, 
of the exercise of supervision by the Governor and the fact 
that the Expediter is directed to terminate federal rent con¬ 
trol upon receipt of such a resolution. It might be inferred 
that the Congress wished the elected officials of each commu¬ 
nity to be completely responsible for their acts in bringing 
about rent decontrol. In the event of any abuse by the local 
governing body, the people of the community would have the 
usual orthodox means of correcting an invalid or unwise action. 

In presenting this view, it is true that significance is placed 
upon the use of the term “resolution.” However, there is rea¬ 
son to believe that Congress may have used the term advisedly. 
Thus, in Section 204 (f) (1) (A) (50 U. S. C. App. 1894 (f) (1) 
(A)), it is provided that any incorporated community may 
declare “by resolution of its governing body adopted for that 
purpose, or by popular referendum, in accordance with local 
law” that a rental housing shortage exists, requiring continued 
control. Consequently, it is significant that in the same legis¬ 
lative enactment, the Congress carefully distinguished between 
the two courses of action, using the term “resolution” in dis¬ 
tinction to action by referendum. There would seem to be no 
reasonable ground for the avoidance by Congress of the referen¬ 
dum requirement in Section 204 (j) (3), after using it in a 
preceding paragraph of the same section of the Act, if it in¬ 
tended that such a technique be employed. Based upon the 
usual canons of statutory construction, the meaning which 
most easily emerges from a reading of the statute should ordi¬ 
narily be accepted. 

Acceptance of the immediately foregoing view also finds sup¬ 
port in examining the general character of the legislation. The 
provisions here of interest were promulgated June 23, 1950. 
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They could be given effect by the communities only upon the 
basis of action taken by December 31, 1950. In view of this 
very limited period, and allowing for the time necessarily con¬ 
sumed by the scheduling and holding of public hearings, is it 
reasonable to suppose that Congress intended that all of the 
waiting periods and formalities of local legislative acts be ob¬ 
served? To accept that view is almost tantamount to a belief 
that the Congress did not seriously intend to offer decontrol 
benefits of real value for, certainly, once the maximum period 
of approximately six months is diminished by hearing and 
waiting time, it becomes an almost useless gesture. Contrari¬ 
wise, the grass-roots policy of Congress, so evident throughout 
its consideration of the 1950 legislation, could be carried into 
effect with minimum delay and complication by a more literal 
reading, rather than speculative analysis, of the statutory 
language. 

Finally, the functions of the Housing Expediter under Sec¬ 
tion 204 (j) (3), insofar as they bear upon the question of a 
proper claim for relief, are brought into question. 

The City of Los Angeles advances the view that “Upon re¬ 
ceipt of the resolution the Expediter must decontrol.” It 
argues that the Expediter is without discretion to withhold 
action in such situation (Motion p. 7). Appellants argue that 
such a contention renders meaningless the statutory condition 
for public hearing and imputes to the Congress an idle gesture 
in imposing that requirement (App. Br. 6-7). 

The full reach of the Housing Expediter s authority under 
Section 204 (j) (3) need not be determined here. However, 
his obligation does extend to a determination whether proper 
notice of public hearing was given, whether a public hearing 
was held, and whether a resolution containing the required find¬ 
ings has been transmitted. To the extent that obvious deficien¬ 
cies may appear, the validity of the action becomes subject to 
challenge. But except for the present controversy, no city 
action has ever been challenged and no element of invalidity 
has appeared in any of the resolutions received by him, with 
a few exceptions not here pertinent. Consequently, it has not 
been necessary for the Housing Expediter to delve beneath the 
surface of the proceedings. In view of the questions raised 
here, however, it is necessary to proceed one more step, in con- 
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nection with the assertions made as to the public hearing. If, 
as appellants assert, the public hearing failed to satisfy the 
statutory requirement, a claim for relief is stated in the event 
the Housing Expediter is compelled to inquire into the conduct 
of those proceedings, an action he did not here take. 

In order that the issue may be placed in sharp focus before 
this Court, the Housing Expediter takes the position that his 
statutory duty in connection with a public hearing under Sec¬ 
tion 204 (j) (3) extends to inquiry as to whether such a hear¬ 
ing was in fact held. No problem on that score is presented 
here. Second, in the absence of any matter requiring further 
inquiry, as has been true in all prior cases and as was true in 
the Los Angeles situation prior to the present suit, the validity 
of the hearing would be assumed. Third, in the event of chal¬ 
lenge, as here, the Housing Expediter believes that he is re¬ 
quired to determine whether the basic elements of a full and fair 
public hearing were present, which includes the existence of a 
public forum and reasonable opportunity to present evidence. 
Beyond that point, however, the Housing Expediter is of the 
opinion that he is precluded by the statute from probing as to 
other controversial questions which might be raised. Specifi¬ 
cally, he does not believe that he must determine whether each 
side, landlords, tenants and intervenors, had absolutely equal 
time and attention in the presentation of their views and were 
accorded all of the same courtesies. 

With respect to the matter of the asserted prejudgment by 
the Council members, it is not believed that this circumstance 
brings into question any element of invalidity in this case. 
While it may have been indiscreet for several of the members 
of the Council to voice their views in advance, it is not as¬ 
sumed and it is not required that they approach a problem of 
such notoriety and significance as rent control in vacuo. As 
' members of the governing body of the locality, it may be as¬ 
sumed that they would be fully informed on a subject which 
so closely affects the lives of its citizens and, at the same time, 
has ever been controversial. Moreover, they are entitled to 
a presumption of honesty, which carries with it the further as¬ 
sumption that their ultimate decision will rest upon the evi¬ 
dence adduced at the public hearing, rather than upon personal 
convictions. If it should develop that action resulted from dis- 
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honest motives, the situation would be not different from a 
dishonest act on any other large community matter. Time- 
honored methods of correction and punishment, if warranted, 
remain. There is no reason to isolate rent control for extraor¬ 
dinary treatment. 

One other question is raised by appellants, but they do not 
reconcile an apparent contradiction. Appellants assert that 
“findings which are required to be made as part of a govern¬ 
mental procedure must be based upon evidence introduced at 
the hearing” (App. Br. 16). On the other hand, appellants also 
assert that “the Housing Expediter may not review such a 
finding on its merits, in the sense of determining whether the 
facts support it” (App. Br. 9). These statements are directed 
to the provisions in Section 204 (j) (3) that the resolution be 
based upon “a finding reached as the result of a public hearing.” 

To the extent that appellants may be urging that, in some 
manner not explained, the Housing Expediter must determine 
whether the findings fairly flow from the evidence adduced at 
the public hearing, the Housing Expediter is in sharp disagree¬ 
ment with such a view. The statute does not contemplate that 
a record of the proceedings be furnished and none has been or 
presumably would be transmitted to him. When the Resolu¬ 
tion plainly sets forth that the required findings have been 
made and were reached as a result of a public hearing, further 
inquiry is not required. 

CONCLUSION 

- For reasons heretofore set forth, the questions raised in this' 
proceeding necessarily must be referred to the Court without 
request for particular action on the appeal. 

Ed Dupree, 

General Counsel, 

Leon J. Libeu, 

Assistant General Counsel , 
Nathan Siegel, 

Benjamin Freidson, 

Special Litigation Attorneys, 

Office of the Housing Expediter, Washington 26, D. C. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED. 


1. Whether the District Court has jurisdiction where: 
(a) a spurious class action involves individual claims ac¬ 
tually less than $3,000, (b) Congress evidenced its intent 
not to substitute court review of rent decontrol through city 
council resolutions for an eliminated discretionary review 
by State Governors, (c) the complaint is really against sov¬ 
ereign rather than unauthorized action, and (d) the Appel¬ 
lants have waived their only real remedy, if any, for the 
violation charged by a complaint in the wrong court against 
the wrong Defendant? 

2. Does the Complaint state a cause of action against the 
Housing Expediter where its primary claims are: (1) loss 
of a right to a referendum because the City Council required 
by Congress to act by “resolution” did so under a Charter 
provision of Los Angeles authorizing such action; and (2) 
denial by the City Council of a hearing to third persons 
while Appellants were being heard, exclusion by the Coun¬ 
cil of unspecified evidence, and prejudging of the issue by 
the City Council—the only body authorized to decide the 
issue—where Appellants knew beforehand of the alleged 
prejudging but participated in the hearing and did not ask 
disqualification ? 

3. Does the Complaint allege a cause of action against the 
Housing Expediter when it merely claims his acquiescence 
in or approval of the alleged violations in question in No. 2 
but does not set forth a specific claim of an express duty he 
is required by statute to perform which such acquiescence 
or approval would violate? 
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IN THE 

United States Court o! Appeals 

Fob the District of Columbia Circuit 


No. 10764. 


Maxwell Miller, etc., et al., Appellants, 

v. 

Tighe Woods, etc., et aL, Appellees, 

City of Los Angeles, a municipal corporation, etc., et al., 
Appellees in Intervention. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia. 


BRIEF FOR CITY OF LOS ANGELES, APPELLEE IN 

INTERVENTION. 


COUNTER-STATEMENT OF CASE. 

The record 1 herein contains the following facts: 

In April, 1950, the City Council of Los Angeles ordered a 
factual survey study made by experts of the rental housing 
situation in that City. This study was to aid the Council in 
determining whether to call a hearing on whether rents 

1 The Clerk of this Honorable Court has advised that the transcript of the 
Record herein has not yet been paged so it is impossible to cite page numbers 
as required by Rule 17(4). 
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should be decontrolled in Los Angeles under the “local op¬ 
tion ” provisions of the Housing and Rent Act. After receipt 
of said study the Council on July 14,1950, published a notice 
of a public hearing on July 28,1950 to consider this matter. 
At this hearing on July 28, 1950, the Council heard 29 per¬ 
sons on whether it should find that rents should be decon¬ 
trolled—16 against, 13 for decontrol Most of these 29 rep¬ 
resented organizations composed of many other people. 
Plaintiff Maxwell Miller was heard twice. 

At the meeting of July 28,1950, a resolution was adopted 
by the City Council of Los Angeles reading as follows: 

“Whereas, upon and pursuant to notice duly given, 
a public hearing was conducted by the Council on July 
28, 1950, for the purpose of determining whether there 
exists such a shortage of rental housing accommoda¬ 
tions as to require the continuation of rent control in the 
City of Los Angeles. 

Now Therefore, Be It Resolved that the City Coun¬ 
cil, as a result of the aforesaid public hearing finds that 
there no longer exists such a shortage in rental housing 
accommodations as to require rent control in the City 
of Los Angeles, County of Los Angeles, State of Cali¬ 
fornia. 

The aforesaid proceedings were duly had and taken 
pursuant to the Housing and Rent Act of 1950 (Public 
Law 574—81st Congress—Chap. 354—2nd session). 

Be It Further Resolved that the Clerk be, and he is 
hereby directed to certify to the adoption of the fore¬ 
going resolution, and that the same was adopted in ac¬ 
cordance with local law; and forward a copy thereof, so 
certified, to the Housing Expediter, Washington, D. C. 

I hereby certify that the foregoing resolution was 
adopted by the Council of the City of Los Angeles at its 
meeting held July 28,1950. 

/s/ Walter C. Peterson 
City Clerk 

by 

/s/ A. M. Morris 
Deputy” 
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This resolution was received by the Housing Expediter on 
August 2, 1950. 2 Instead of decontrolling rents in Los 
Angeles upon receipt of this resolution, the Housing Expe¬ 
diter went to Los Angeles and appeared before the City 
Council and requested them to revoke the resolution. This 
request was denied and immediately thereafter the instant 
action was filed. 3 After hearing, the motion to dismiss of 
this Intervenor-Appellee was granted and a temporary re¬ 
straining order was dissolved. 4 

Errors of fact in the brief of Appellants are pointed out 
to this Honorable Court in the sections of the brief dis¬ 
cussing contentions made by Appellants. 

STATUTES BELIED UPON. 

1. The Housing and Rent Act of 1949 

§ 204 (j) (3) (Act of March 30, 1949, C. 42, Title II, 
§ 203, 63 Stat. 21, 50 U. S. C. App. § 1894 (j) (3)) reads 
as follows: 

“The Housing Expediter shall terminate the provisions 
of this title in any incorporated city, town or village 
upon receipt of a resolution of its governing body 
adopted for that purpose in accordance with applicable 
local law and based upon a finding by such governing 
body reached as the result of a public hearing held after 
10 days’ notice, that there no longer exists such a 
shortage in rental housing accommodations as to re¬ 
quire rent control in such city, town or village: Pro¬ 
vided, however, That such resolution is first approved 
by the Governor of the State before being transmitted 
to the Housing Expediter: And provided further, That 
where the major portion of a defense-rental area has 
been decontrolled pursuant to this paragraph (3), the 
Housing Expediter shall decontrol any unincorporated 
locality in the remainder of such area.” 

2 All of the facts stated above are set forth in the Affidavit of Arthur W. Nord¬ 
strom fled by this Intervenor-Appellee in support of its Motion to Dismiss and 
in the official certified copy of the City Council’s minutes of its meeting on July 
28, 1950, which minutes are Exhibit No. 3 to said Affidavit. 

3 Transcript of proceedings in this Honorable Court, September 1, 1950, 
pages 7-8. 

4 Order of District Court dated August 28, 1950. 
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2. The Housing and Rent Act of 1950, June 23,1950, Pub¬ 
lic Law No. 574, eliminates: 

“. . . however, That such resolution is first approved 
by the Governor of the State before being transmitted 
to the Housing Expediter: And Provided further” 

3. The Charter of the City of Los Angeles provides: 

“Sec. 21. All legislative power of the city except as 
herein otherwise provided is vested in the Council and 
shall be exercised by ordinance, subject to the power of 
veto or approval by the Mayor as herein set forth. 
Other action of the Council may be by order or resolu¬ 
tion, upon motion.” 

11 Sec. 31. All ordinances finally adopted under the pro¬ 
visions of this charter shall be published in the Eng¬ 
lish language by at least one insertion in some daily 
newspaper printed and published in the City of Los 
Angeles, or by posting for at least ten days in three 
public places in said city, and until and without such 
publication or posting no ordinance shall be valid or 
take effect” 

“Sec. 281. No ordinance, legislative, administrative or 
executive, passed by the Council shall go into effect 
until the expiration of thirty days from its publication, 
except an ordinance ordering, or otherwise relating to 
an election or to the levying or collection of the annual 
city taxes; an ordinance establishing or changing the 
name of, or curb lines of, or respecting the establish¬ 
ment or change of grade of, or the improvement in any 
manner of, or the opening, widening, straightening or 
extension of, streets, boulevards, alleys, courts or other 
public places, and an ordinance respecting the construc¬ 
tion of sewers or storm drains, or respecting the bring¬ 
ing or conduct of suits or actions or the levying or col¬ 
lection of local assessments upon private property for 
any of said purposes, or respecting the condemnation 
of lands for parks, boulevards or playgrounds under 
laws or ordinances providing for the payment of the 
expense thereof by local assessments upon private 
property, or any ordinance authorized or required by 
tiie laws of this state, or by or under the provisions of 
this charter, respecting the improvement of streets or 
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other public places; and an ordinance required for the 
immediate preservation of the public peaces health or 
safety, which shall contain a specific statement showing 
its urgency, and is passed by a three-fourths vote of the 
Council; but all ordinances of any of the classes here¬ 
tofore excepted by this section shall take effect upon 
their publication. No grant of any franchise, right or 
privilege shall ever be construed to be an urgency meas¬ 
ure, but all grants of franchises, rights or privileges 
shall be subject to a referendary vote hereinafter pro¬ 
vided. No ordinance, order or resolution passed by the 
Council making or authorizing any contract shall go 
into effect until the expiration of thirty days from the 
publication of such ordinance, or the adoption of such 
order or resolution, except contracts for street or other 
public improvements, the cost and expenses whereof 
are to be paid by local assessments, contracts requir¬ 
ing payment from funds under the control of the Water 
and Power, or Harbor Departments, and contracts that 
require the payment by the city of less than twenty-five 
thousand dollars, and except any ordinance, order or 
resolution of the Council authorizing the sale or issu¬ 
ance of bonds of the city or of any district therein. 
Except as hereinbefore provided, orders and resolu¬ 
tions shall take effect upon their passage.” 

“Sec. 282. At any time within the thirty days men¬ 
tioned in the preceding section, a petition addressed to 
the Council, and signed by qualified electors of said city 
equal in number to at least ten per cent of such quali¬ 
fied electors, computed upon the basis for estimating 
percentages specified in Section 272 hereof, may be filed 
with the City Clerk, demanding the submission of any 
ordinance, order or resolution passed by the Council, 
to a vote of the qualified electors of said city, except 
any ordinance, order or resolution which shall take 
effect upon its publication or passage as provided in 
the preceding section. Any such petition shall be known 
as a referendary petition, and shall contain the ordi¬ 
nance, order or resolution in full, the submission of 
which to a vote is thereby demanded. Such vote shall 
be known as a referendary vote. 

“The provisions of this charter, relating to the form 
and to the mode of signing initiative petitions, and to 
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the filing, examination, certification and amendment of 
the same, and to the presentation thereof to the Coun¬ 
cil by the City Clerk, shall apply to referendary peti¬ 
tions filed under the charter. 

“If any referendary petition or petitions be filed, as 
hereinbefore provided, and the City Clerk shall be un¬ 
able to make his certificate to the sufficiency or insuffi¬ 
ciency thereof within thirty days after the publication 
of the ordinance, or the adoption of the order or resolu¬ 
tion, the submission of which to a referendary vote is 
thereby demanded, such ordinance, order or resolution 
shall be suspended from taking effect after the expira¬ 
tion of said thirty days and until the date of the cer¬ 
tificate of the City Clerk to the sufficiency or insuffi¬ 
ciency of such petition or petitions. If by the certifi¬ 
cate of the City Clerk such petition or petitions are cer¬ 
tified to be sufficient, such ordinance, order or resolu¬ 
tion shall not go into effect until it shall be adopted by 
vote of the electors of the city, as hereinafter provided; 
but if by such certificate, such petition or petitions are 
certified to be insufficient, such ordinance, order or res¬ 
olution shall go into effect upon the date of such cer¬ 
tificate ; provided, however, that no such ordinance, or¬ 
der or resolution shall take effect until the expiration 
of said thirty days. No referendary petition shall be 
amended by a supplemental petition filed after the ex¬ 
piration of said thirty days. In case more than one ref¬ 
erendary petition be filed in relation to any certain or¬ 
dinance, order or resolution, all such petitions shall be 
considered in determining the number of qualified elec¬ 
tors, and with the same force and effect as though all 
the names had been appended to the one petition.” 

SUMMARY OF ARGUMENT 
L Jurisdiction 

1. Requisite amount not involved. 

Appellants, in seeking to sustain the jurisdiction of the 
District Court, erroneously rely upon the provisions of the 
District of Columbia Code granting general jurisdiction to 
the District Court. The District Court was without juris- 
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diction in this cause since the amount in controversy does 
not, in fact, exceed $3,000. The Municipal Court has “exclu¬ 
sive jurisdiction of civil actions” where such amount of 
$3,000 is not exceeded. In disposing of a motion to dismiss 
for failure to meet the requisite jurisdictional amount, the 
court may consider affidavits indicating that the requisite 
amount is not involved. Regardless as to whether the Dis¬ 
trict Court was sitting as a Federal District Court under 
national legislation or as the court of general jurisdiction 
under the District of Columbia Code the matter in contro¬ 
versy must exceed $3,000. The individual Appellants cannot 
aggregate their alleged claims of damage to meet the requi¬ 
site jurisdictional amount. Such aggregation is authorized 
only when a “true class action” is involved and by the 
weight of authority the present action, if indeed it be a 
class action, is a “spurious” class action. Furthermore, 
the claims, if any, of the members of the Los Angeles Ten¬ 
ants ’ Council cannot be aggregated to meet' the requisite 
jurisdictional amount as to Appellant Miller as representa¬ 
tive of the Council. 

Affidavits of record in the instant case establish that 
Appellants have no interest in this controversy which would 
satisfy the requisite jurisdictional amount and that Appel¬ 
lants’ remedy, if any, should be sought in the Municipal 
Court. 


2. Congressional intent to deny. 

The United States District Courts are Courts of limited, 
expressly delegated powers. There is certainly no presump¬ 
tion of jurisdiction in this case. Under these circumstances 
when Appellants claim jurisdiction in the United States 
District Court for the District of Columbia it is incumbent 
upon them to show clear and convincing proof. This they 
have not done and in fact cannot do under the language of 
the Act here involved, and the legislative history of that Act. 

It is this Intervenor-Appellee’s contention that the 
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express language of the Act here involved does not confer 
jurisdiction upon Federal courts to review action of city 
councils in decontrolling rents or action of the Housing 
Expediter thereon. Appellants’ claim of jurisdiction there¬ 
fore depends upon an interpretation of this legislation. In 
interpreting the legislation it is necessary to resort to the 
legislative history. In resorting to the legislative history 
it is this Intervenor-Appellee’s contention that this legis¬ 
lative history clearly demonstrates an intention to speed 
decontrol action under this emergency law, of only 6 months 
life, by eliminating review of the action of city councils in 
adopting resolutions decontrolling rents and making that 
action final. 

In the 1949 Act State Governors had an absolutely uncon¬ 
trollable discretion to approve or disapprove decontrol 
resolutions of city councils. When Congress eliminated 
review of city council decontrol resolutions by state gover¬ 
nors it did not substitute discretionary or any other review 
by the courts or by the Housing Expediter, but instead 
expressly stated that the decontrol action of city councils 
was now to be “ final” and not to be subject to “review” 
by “any other authority.” Intervenor-Appellee believes 
Congress should be taken to have meant what it said in 
unequivocal language and that neither the Housing Expi- 
diter nor the Federal Courts fell heir to the Governors’ 
uncontrolled discretion. Under the legislative history city 
councils clearly inherited that discretion because of the 
finality now to be given their action as is emphasized and 
re-emphasized by lack of reference to finality of local gov¬ 
erning board action in the 1949 legislative history as com¬ 
pared with repeated emphasis upon it in the 1950 legislative 
history including the statement in both the House and 
Senate reports “In other words the action of the local 
governing body in the matter will be final and not subject 
to review, approval or change by any other authority.” 

The emergency nature of this Act here involved, the 
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intent of Congress to provide for speedy action thereunder, 5 
the action of Congress in setting up a special court for 
quick review of the action which it wanted subject to judicial 
review, the action of the Congress in requiring speedy 
action by the Expediter on actions it made subject to judicial 
review, the reference in the legislative history to taking 
governors off the political “hook” by eliminating their dis¬ 
cretionary review and leaving full responsibility with local 
governing boards and the reference in the legislative his¬ 
tory to a remedy against city councils for wrongful action 
at the polls, all indicate that this is one of the rare cases 
where because of the nature of the subject matter Congress, 
while setting up certain standards for action by city councils 
did not intend that the courts step into the picture under 
their traditional general equitable powers and hold a trial 
on whether the standards have been complied with. Con¬ 
gress in unusual situations has in the past withheld court 
review action by administrative agencies to determine 
whether legislative standards prescribed by the agency 
have been complied with and the Supreme Court has unani¬ 
mously upheld such withholding. Butte A. P. R. Co. v. 
United States, 290 U. S. 127. Congress in rejecting a sug¬ 
gestion of review in any court of record of other action 
under the Act not previously subject to such judicial review 
did so when told that in some states the courts were three 
to five years behind in their calendars (it now takes eighteen 
months to get an equity case tried in the District Court 
here after it is at issue) and when it was pointedly called 
to«the attention of Congress by the Majority Leader that 

3 In the “Declaration of Policy’’ of the Housing and Bent Act of 1947, Con¬ 
gress expressly declared its desire to terminate Federal controls at the earliest 
possible moment. A portion of this Declaration said: 

“The Congress therefore declares that it is its purpose to terminate at 
the earliest practicable date all Federal restrictions on rents on housing 
accommodations.” (Italics supplied) Sec. 201 (a) 

That such a declaration and the policy which it expresses, made in 1947, has 
far more force and applicability three years later, is apparent not only from 
the successively liberal amendments in 1948, 1949, and 1950 to the basic 1947 
enactment, but from the fact that such Declaration is still a part of the pres¬ 
ent Act. 
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this was a six months emergency act and there was not time 
for court review in courts of general jurisdiction or the 
delays inherent in such litigation. 

This unusual emergency legislation should be inter¬ 
preted in line with its legislative history as meaning that 
in exercising its expressly delegated duty of finding the 
facts for the Congress on rent decontrol, city councils are 
exercising a discretion which the courts were not to review. 

To accept Appellants ’ views that the District Court should 
have jurisdiction to entertain a suit to enjoin the Housing 
Expediter from acting on a decontrol resolution forwarded 
by a city council would seriously frustrate the practical 
operation of the Housing and Rent Act of 1950. Such an 
assumption of juridiction by the District Court would mean 
that in every instance where disgruntled tenants are dis¬ 
satisfied with the action of a city council, a complaint alleg¬ 
ing non-compliance with local law and the failure to hold 
a proper public hearing may effectively stop the decontrol 
process in its tracks. For the United States Court for the 
District of Columbia to entertain such a suit would mean 
that every city where decontrol procedure was questioned 
would be forced to intervene in the suit filed in the District 
of Columbia and be burdened with the manifold problems 
and expense of effectively trying a lawsuit hundreds or, as 
in this case, 3,000 miles removed. Few cities could assume 
the financial burden of such a suit It is submitted that 
since the decontrol provisions are short-term in their nature, 
in view of the fact that federal controls expire December 
31, 1950, the possibility of a lawsuit in the District of 
Columbia would be an effective deterrent to any city council 
considering the feasibility of decontrol. To permit such 
actions as the present suit to be maintained in this jurisdic¬ 
tion would seriously hamper the congressional policy as to 
speedy city council determination of the need for rent con¬ 
trol. 
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3. Statutory scheme verifies intent clearly 

In granting judicial review of recommendations of local 
boards in decontrolling rents the Congress covered the 
powers of both said local boards and city councils in the 
same section of the same Act but it provided no judicial 
review of action of city councils. When one compares the 
elaborate provisions relating to local boards for a hearing, 
representation thereat of all interested parties, preserva¬ 
tion of a transcript of the evidence presented, making of 
findings of fact thereon by the local board, transmission to 
the Expediter of the transcript and findings, review by the 
Expediter to determine whether the board’s findings are 
correct in law and substantiated by the evidence, then court 
review of the Expediter’s decision, with complete absence 
of any such requirements for decontrol resolutions of city 
councils, it is apparent that Congress intended the conclu¬ 
sion indicated by the legislative history of the Act. Also, 
when one reviews the complete discretion given to state 
governors in the Housing and Bent Act of 1949 to approve 
or disapprove city rent decontrol resolutions—a discretion 
which courts were certainly not to review—and the elimina¬ 
tion of this discretionary review in the 1950 Act without the 
substitution therefor of Court review, or Housing Expediter 
review, it is respectfully submitted that the statutory scheme 
does indeed confirm that it was the intent of Congress to 
supply no court review of rent decontrol through city council 
resolutions. The remedy for wrongful action by city councils 
under this unusual emergency six months law which Con¬ 
gress was referred to was a remedy at the polls, thus indi¬ 
cating that the city councils rather than the Housing Expe¬ 
diter or the Federal courts inherited the uncontrollable 
discretion of the state governors. 

4. Complaint against the sovereign. 

In spite of Appellee Wood’s argument that in other types 
of action he has abandoned a claim of sovereign immunity 
it is respectfully urged that since 4 ‘the action here sought to 
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be prevented or compelled is authorized by the sovereign 
. . . the demand for it must fail as a demand against the 
sovereign.” Larson v. Domestic and Foreign Commerce 
Corp., 337 U. S. 682, 695. The Expediter under the manda¬ 
tory language of the Act “shall terminate” rent control 
“upon receipt” of a City Council “resolution.” The statute 
expressly imposes no other duty upon the Expediter. He 
is thus authorized by a valid Act to do the exact “action” 
Appellants seek to restrain him from doing and the action 
sought to be restrained is therefore really the action of the 
sovereign. 


5. Misconception of remedy. 

Conceding arguendo that the general rule applies and 
there must be a judicial remedy whereby Appellants can 
secure a trial on their complaint of wrongful action by the 
City Council of Los Angeles in adopting the resolution in¬ 
volved herein, it is respectfully submitted that they have 
proceeded in the wrong court against the wrong defendant 
and their action should be dismissed. If the City Council 
had violated its statutory mandate in adopting the resolu¬ 
tion, only Los Angeles courts could stop it from sending 
the resolution to the Expediter who “shall terminate” rent 
control “upon receipt” of the resolution. The only courts 
having jurisdiction to require the City Council of Los An¬ 
geles to adopt a proper resolution and comply with the statu¬ 
tory provisions here involved are the courts in Los Angeles. 
Appellants did not use that remedy but came to the District 
of Columbia to proceed against a friendly defendant, 3,000 
miles away, who did not commit the alleged statutory viola¬ 
tions which are the basis of the complaint herein. That 
friendly defendant was expected not to defend and has not 
defended the City Council of Los Angeles. Under the Act 
the Expediter can exercise “all of his powers in any place” 
throughout the United States and this means he can be sued 
wherever he can be served. (§206(e)) He was in Los 
Angeles the very hour when this complaint was filed here in 
the District of Columbia. He could have been joined as a 
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defendant in an action filed in Los Angeles if he was a 
necessary party. Appellants chose not to do that but to 
file their complaint here in order to enjoy the advantages 
just mentioned with the evident thought that every hour, 
every day of delay constituted a partial victory. For having 
failed to use their only real remedy, if any, the Appellants 
should be denied the extraordinary relief prayed for herein. 

II. The Complaint Fails to State a Cause of Action 

Appellants’ brief contends that Appellants’ complaint 
states a cause of action by alleging violation of the refer¬ 
endum provisions to the Charter of Los Angeles and that 
a proper public hearing has not been held, both being viola¬ 
tions of the Housing and Rent Act of 1950. The contention is 
made by Appellants that Congress did not know what it 
said when it used the word “resolution” but that in fact it 
really meant “ordinance.” This contention is contrary to 
the legislative history of the Act, contrary to the presumed 
knowledge of a body which constantly uses resolutions itself, 
and entirely without merit. The Los Angeles City Charter 
authorizes action by resolution and the City Council of Los 
Angeles complied with the Congressional mandate in acting 
by resolution. 

Appellants claim a violation of their referendum rights 
under the Los Angeles Charter. Under that Charter 
the only resolutions which are subject to referendum 
are those which involve the making or authorizing of 
certain contracts where the charter provides that 30 days 
must elapse before the effective date thereof and the res¬ 
olution in the instant case is certainly not such a contract. 
Under the Charter resolutions take effect upon “adoption” 
or “passage”, while ordinances take effect 30 days after 
publication or in some instances upon publication. The 
analysis of the Charter’s provisions made in this brief dem¬ 
onstrates this quite clearly. Also, the claim of Appellants 
that resolutions must be published is clearly refuted by a 
provision of the Charter (Section 31) which Appellants do 
not cite but which requires publication of “ordinances” 
only. The provision of the Charter relating to the referen- 
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dum clarifies this as every time the provisions refer to ordi¬ 
nances they refer to ordinances as going into effect either 
upon publication or 30 days from publication thereof, while 
in referring to resolutions the Charter provides that resolu¬ 
tions go into effect upon adoption or passage. 

The right of referendum is limited by the referendum pro¬ 
vision in the Charter to ordinances which do not go into 
effect for 30 days after publication and resolutions author¬ 
izing or making a contract which do not go into effect for 
30 days. In each instance the referendum petition must he 
filed within the 30 days period. Under these Provisions 
Appellants not only never did have the right of referendum 
under the Charter but if one concedes arguendo that such a 
right existed, it expired 30 days from the date of adoption 
of the resolution here involved, i.e. July 28,1950. Appellants 
have admitted in open court that the referendum petition 
which they first said had been filed had not been filed as of 
September 1 and in their brief of September 11 Appellants 
admit that it has not yet been filed. Under these circum¬ 
stances it is respectfully contended that any right which 
Appellants claim to a referendum is now moot. 

The California Court decisions involving “local option” 
provisions of statutes all unanimously hold that exercise by 
a city of its “local option” may be done by resolution and 
that such action is not subject to referendum. Appellants’ 
attempt to distinguish these cases as public housing cases 
involving a subject matter in which only a few members 
of the community have an interest is wholly erroneous be¬ 
cause the very basis upon which public housing has been 
held to be a public purpose by the California courts is that 
all members of the community do have a stake in the slum 
clearance and housing features of that legislation. 

Appellants have not stated a claim for relief showing a 
legal wrong to Appellants from a violation of the public 
hearing requirement of the Housing and Rent Act because: 
the claim of injury based upon alleged exclusion from the 
public hearing before the City Council relates to persons 
who are not Appellants herein; the alleged rejection of Ap- 
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pellants’ testimony and evidence by the City Council does 
not constitute a legal wrong in view' of the nature of the 
public hearing required by the Act, which hearing is for the 
purpose of receiving the views of persons rather than testi¬ 
mony and evidence. Assuming the City Council was bound 
to receive and pass upon evidence Appellants have not al¬ 
leged that the exclusion of evidence was prejudicial to them 
nor have they alleged the nature of the evidence so as to 
show its admissibility, materiality and relevancy; Appel¬ 
lant’s conclusions of law as to their being deprived of a 
proper public hearing are not accompaned by any allega¬ 
tions of fact such as would support their conclusions. 

The allegation that the City Council prejudged the issue 
of decontrol is equally without merit. Under settled law— 
the so-called doctrine of necessity—in those instances where 
no provision is made by statute for the substitution of the 
members of a body because of alleged disqualification, those 
members must proceed and determine the issue before them. 
Also, the complaint does not allege that the Appellants had 
no opportunity to raise the question of predetermination of 
the issues before the City Council nor does it allege that 
Appellants protested before the City Council that body’s 
alleged predetermination of the issue or decontrol. Under 
the general rule of law applicable, Appellants having gone 
ahead and participated in the hearing without raising the 
issue of predetermination and claiming the consequent dis- 
qualfication of members of the City Council before that body, 
are not in law deemed to have waived any right to protest. 

The Complaint alleges no violation of a statutory duty 
or mandate by the Expediter, but alleges merely that he 
threatens to acquiesce in or approve a violation of its statu¬ 
tory mandate by the Los Angeles City Council. In Appel¬ 
lants’ brief they contend that the Expediter has affirmative 
duties to perform in reviewing action of the City Council to 
determine whether it complied with local law and to deter¬ 
mine whether a proper public hearing was held. Since the 
Complaint fails to affirmatively allege such a duty to be 
performed by the Expediter or a violation thereof, it is 
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fatally defective as to any possible relief against him. Lar¬ 
son v. Domestic and Foreign Commerce Corp., 337 U.S. 682, 
690-691. All the Complaint alleges is that the Expediter 
threatens to do what the Act says he “shall” do, i.e., 
“terminate” rent control in Los Angeles “upon receipt” 
of a decontrol resolution. The Act does not specify the 
duties Appellants in their brief claim the Expediter must 
perform and Appellants cite no legislative history in sup¬ 
port of their claim because said history, as well as the lan¬ 
guage of the Act, is all against them. When governor dis¬ 
cretionary review was eliminated, the Expediter review 
contended for by Appellants was not substituted therefor. 

ARGUMENT. 

L JURISDICTION. 

1. Appellants Erroneously Rely Upon the General Jurisdic¬ 
tion of the District Court and §§ 1331,1332 of the New 
Judicial Code. 

Evidently concerned by the inquiry from Judge Bazelon 
relative to jurisdictional amount, the Appellants in their 
jurisdictional statement in their brief add to their claim in 
their complaint of jurisdiction under Sections 1331 and 1332 
of Title 28 of the United States Code (62 Stat. 930, Ch. 646), 
a claim that Title 11, Section 301 of the District of Columbia 
Code 6 confers jurisdiction in this case. Section 301 is the 
section conferring general equitable jurisdiction upon the 
United States District Court for the District of Columbia. 
The contention that this Section should govern the instant 
action when, as will be shown below, the jurisdictional 
amount has not been met, immediately raises the question 
as to whether this provision on general jurisdiction is appli¬ 
cable. Section 755 of Title 11 of the District of Columbia 
Code gives the Municipal Court “exclusive jurisdiction of 
civil actions” where the amount claimed does not exceed 
the sum of $3,000. The complaint and affidavits herein re- 

«12 Stat. 762, Ch. 91, $ 1; 31 Stat. 1199, Ch- 854, $ 60; 45 Stat. 1056, Ch. 
41; 46 Stat. 785, Ch. 737. 
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veal a lack of the requisite $3,000. Two recent decisions of 
this Honorable Court 7 on equitable jurisdiction of the Mu¬ 
nicipal Court, and a decision of the Supreme Court of the 
United States holding that Congress knew what it was 
doing in using the term “any civil action” in the new Ju¬ 
dicial Code, 8 certainly indicate that Appellants’ contention 
in this connection is ill-founded. 

The question as to jurisdictional amount was not raised 
in the District Court, but since the question goes to juris¬ 
diction it may not be waived and can be raised for the 
first time on appeal. See Clark v. Gray, Inc., 306 U. S. 
583, 588; Mansfield, C. & L. M. Ry. Co. v. Swan, 111 U. S. 
379, 382. 

Furthermore, it is well-settled that in deciding a motion 
to dismiss on the ground of failure to meet the required 
jurisdictional amounts, the Court is not bound by the alle¬ 
gations in the complaint as to the amount in controversy 
but may consider affidavits filed with such a motion to con¬ 
sider whether the matter in controversy does in fact meet 
the required amount. See Central Mexico Light & Power 
Co. v. Munch, (CCA 2, 1940) 116 F. 2d 85; Palmer v. 
Palmer, (D. C. Conn. 1940) 31 F. Supp. 861; Calhoun v. 
Lange, (D. C. Md. 1941) 40 F. Supp. 264; Ellis v. Stevens, 
(D. C. Mass., 1941) 37 F. Supp. 488, 490; 1 Moore’s Federal 
Practice 645-647. (1st. Ed., 1938) See also Wheless v. St. 
Louis, 180 U. S. 379. Intervenor-Appellee believes that affi¬ 
davits already on file in this case conclusively establish that 
none of the named Appellants have such an interest in the 
subject matter of this suit as to meet the requisite jurisdic¬ 
tional amount and that the interests of all Appellants may 
not be aggregated to meet that amount. 

7 Klepinger v. Bhodes, 78 App. D. C. 340, 140 F. 2d 697, cert. den. 322 U. S. 
734; Bowe v. Nolan Finance Company, 79 App. D. C. 35, 142 F. 2d 93. 

8 Ex parte Collett, 337 TJ. S. 55. 
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(a) The amount in controversy must exceed three thousand 

dollars. 

The complaint in this case alleges that jurisdiction is 
conferred upon the District Court by reason of Sections 
1331 and 1332 of 28 U. S. C. A. Both sections require that 
the amount in controversy exceed, exclusive of interests 
and costs, the sum of three thousand dollars, and plaintiffs 
so allege. If jurisdiction is completely dependent upon 
those sections, it is obvious that if the jurisdictional amount 
is not in fact met, the complaint must be dismissed. 

A serious question is presented, however, as to whether 
the jurisdictional amount of three thousand dollars must 
be met in order that the District Court acquire jurisdiction 
as a court of general jurisdiction for the District of Colum¬ 
bia. If this amount must be met, Appellee-Intervenor sub¬ 
mits that the only forum in the District of Columbia having 
jurisdiction over Appellants’ complaint is the Municipal 
Court for the District of Columbia so the complaint should 
be dismissed. 

Under Section 755 of Title 11 of the District of Columbia 
Code (56 Stat. 192, Ch. 207, § 4) the Municipal Court has 
“ exclusive jurisdiction of civil actions 9 ... in which the 
claimed value of personal property or the debt or damages 
claimed, exclusive of interest, attorneys’ fees, protest fees, 
and costs, does not exceed the sum of $3,000.” Recent 
decisions of this Court have emphasized that the provisions 
of Section 755 make inapplicable those prior decisions hold¬ 
ing that the Municipal Court did not have equity jurisdic¬ 
tion. In Klepinger v. Rhodes, 78 App. D. C. 340, 140 F. 
2d 697, cert. den. 322 U. S. 734 an action was brought in 
District Court to impose a trust on certain funds amounting 
to $1,980. The District Court dismissed for lack of equity 
but this Court ordered dismissal of the complaint on the 
ground of lack of jurisdiction over the amount in contro¬ 
versy. This Court stated at page 697: 

9 Sec Ex Parte Collett, supra, page 17, where the Court held that the Con¬ 
gress knew what it was doing in using the term "any civil action” in the 
new Judicial Code. Similar reasoning seems equally applicable here. 
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“We need not decide whether the complaint properly- 
stated a canse of action in equity since the alleged trust 
amounted to only $1,980 and the District Court, there¬ 
fore, lacked jurisdiction regardless of whether the com¬ 
plaint would have formerly been denoted a suit at law 
or a bill in equity.’* 

This Court then cited the present provisions of Section 755 
of Title 11 of the District of Columbia Code and emphasized 
that the use of words “civil actions” meant not only actions 
at law but also suits in equity. It was further stated at 
page 698: 

“Cases hitherto denying equity jurisdiction to the 
Municipal Court are inapplicable since the statute 
under which those cases were decided did not vest 
jurisdiction in civil actions generally, but only in speci¬ 
fied types of civil actions.” 

In Rowe v. Nolan Finance Company , 79 App. D. C. 35, 
142 F. 2d 93, an action was brought in the District 
Court for $2,000 damages, for an accounting and for an 
injunction against the sale of an automobile which Plain¬ 
tiff alleged was wrongfully seized by defendant. In affirm¬ 
ing dismissal of the complaint, the Court stated: 

“The court rightly dismissed the complaint on the 
ground that the amount in controversy was not suffi¬ 
cient to give the court jurisdiction. Suits in which the 
claimed value of personal property or the debt or 
damages claimed does not exceed $3,000 are now in 
the exclusive jurisdiction of the Municipal Court for 
the District of Columbia. D. C. Code, 1940, Supp. II, 
§ 11-755, 56 Stat. 192, Ch. 207, § 4; Klepinper v. Rhodes, 
78 U. S. App. D. C. 390, 140 F. (2d) 697.” 

The actual portent of these decisions is that the Municipal 
Court has exclusive jurisdiction of all equity actions where 
the amount of damage claimed is less than $3,000. Appellee- 
Intervenor submits that since the present action seeking 
equitable relief actually involves less than $3,000, then the 
District Court could not acquire jurisdiction over the cause. 
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(b) Appellants cannot aggregate their claims to meet the 
required jurisdictional amount. 

It is well-settled that, in the absence of a “true” class 
action, individual Plaintiffs or other members of a class 
may not aggregate their claims to meet the required juris¬ 
dictional amount. This rule is not altered or changed by 
Rule 23(a) of the Federal Rules of Civil Procedure which 
authorizes three types of class actions, i.e., (1) the “true” 
class action; (2) the “hybrid” class action and (3) the 
‘ ‘ spurious ’ ’ class action. The rule is in effect a restatement 
of the former equity rule permitting liberal joinder of 
parties. As stated in 3 Moore’s Federal Practice 3477 (2d 
ed. 1950): 

“It has been argued that whenever a representative 
suit is allowed, and the federal jurisdictional require¬ 
ment of $3,000 must be met, that this should be made 
up by aggregating the claims of the class. This thesis 
is sound only when confined to true class actions. When 
a plaintiff prosecutes a right which he derivatively 
holds, or holds in common or jointly with others the 
concept of totality is inherent in the claim or right in¬ 
volved. This is absent in the hybrid and spurious class 
actions, and aggregation is not permitted.” 

This exact point was involved in Matlaw Corporation v. 
War Damage Corporation , (CCA 7, 1947) 164 F. 2d 281, 
which involved a suit for distribution of a fund allegedly 
held in trust by defendant for plaintiff and other policy¬ 
holders, the fund consisting of premiums paid for war dam¬ 
age insurance and amounting to $225,000,000. Plaintiff, 
who had only paid $104 in premiums, brought suit in behalf 
of all policyholders alleging they “constituted a class so 
numerous as to make it impracticable to bring them all 
before the Court, their number being in excess of 100,000.” 
In affirming dismissal on the absence of the requisite juris¬ 
dictional amount, the Court of Appeals stated at page 283 : 

“In our opinion, in order to achieve the requisite 
jurisdictional amount by aggregating the claims of 


21 


the class which plaintiff alleges it represents, a true 
class action must be demonstrated. A true class action 
is one in which, but for the class device, the joinder 
of all interested persons would be essential. And Rule 
23 cannot confer jurisdiction on a federal court by 
joining numerous plaintiffs for the purpose of aggre¬ 
gating the amount of their separate claims, unless the 
test of joint liability is met. Fecheimer Bros. Co. v. 
Barnwcisser , 6 Cir., 146 F. 2d 974. See also Pinel v. 
Finely 240 U. S. 594, 36 S. Ct. 416, 60 L. ed. 817”. 

For an identical ruling on a similar factual situation see 
Knowles v. War Damage Corporation, 83 App. D. C. 388, 
171 F. 2d 15, cert. den. 336 U. S. 914. 

A case directly in point with the present controversy is 
Koster v. Turchi, (CCA 3, 1948) 173 F. 2d 605, wherein an 
action for injunctive relief was brought by certain tenants 
against an Area Rent Director of the Office of the Housing 
Expediter and the City of Philadelphia as lessor of premises 
leased by plaintiffs. Plaintiffs allegedly sought relief from 
an order of the Area Rent Director authorizing an increase 
in maximum rents in a housing development operated by the 
city, plaintiffs claiming that the order violated due process 
of law in that the tenants were not given notice or an oppor¬ 
tunity to be heard and that the order was in violation of the 
regulations of the office of the Housing Expediter. The 
complaint alleged that plaintiffs not only represented them¬ 
selves individually but also that they represented 300 other 
tenants occuping houses in the same tract. The contested 
rent increases were in no case more than $250 a year per 
tenant. In affirming dismissal for want of jurisdiction, the 
Court of Appeals refused to permit aggregation to meet the 
requisite jurisdictional amount. 

The decision of the Supreme Court of the United States 
in Clark v. Paul Gray, Inc., 306 U. S. 583, involved a spuri¬ 
ous class suit wherein aggregation was not permitted. That 
suit sought to enjoin the enforcement of the so-called Cali¬ 
fornia Caravan Act exacting fees of $15 for each car in 
an automobile caravan bringing cars into the State for sale. 
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The plaintiffs in the action were numerous individuals, co¬ 
partnerships, and corporations engaged in “caravaning” 
cars into the state. The Supreme Court held that these 
various plaintiffs could not aggregate to achieve the requi¬ 
site jurisdictional amount to invoke federal jurisdiction and 
that since only one plaintiff had shown the requisite juris¬ 
dictional amount the decree for plaintiffs below should he 
reversed on jurisdictional grounds except as to the one 
plaintiff who qualified as to the jurisdictional amount. As 
to that Plaintiff the Supreme Court reversed on the merits, 
holding the statute constitutional. Significantly, although 
the Court only decided the case with one plaintiff properly 
before the court, if the Court had decided in favor of that 
plaintiff on the merits, the others would have had complete 
relief and the object of the original class suit would have 
been achieved. 

Other decisions of the Supreme Court denying aggrega¬ 
tion are: Russell v. Stansell, 105 U. S. 303, wherein certain 
property owners, selected at a mass meeting of owners who 
had assessments levied against their property, sought to 
enjoin enforcement of the assessment on the ground that 
the assessment proceedings were illegal and unjust; 
Rogers v. Hennepin County, 239 U. S. 621, where an 
action was brought by three complainants, alleging they 
represented some 500 others, seeking to enjoin the col¬ 
lection of a tax based on membership in the Minne¬ 
apolis Chamber of Commerce; Scott v. Frazier, 253 U. S- 
243, which was a representative taxpayers suit to enjoin the 
payment of public funds and the issuing of state bonds; and 
Wheless v. St. Louis, 180 U. S. 379, wherein certain property 
owners filed a bill to enjoin the enforcement of an ordinance 
levying a special assessment. 

The reasons for denying aggregation in the cases cited 
supra was that each plaintiff was not interested in the total 
damage involved but only in his proportionate share. As 
noted in Wheless v. St. Louis, supra, the rules of law which 
would relieve the property owners from the illegal act would 
be applicable to all but each would only be relieved in a cer- 
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tain sum and not in the whole amount. Although joinder 
was not questioned in these cases, aggregation was not per¬ 
mitted because, in present language, a true class action did 
not exist. The test for determining whether a true class 
action is involved is to determine whether all members of 
the class would have to join if it were not for the class 
action rule. As stated in Matlaw Corporation v. War Dam¬ 
age Corporation, supra, at 283: 

“A true class action is one in which, but for the 
class device, the joinder of all interested persons would 
be essential. ,, 

The scope of the true class action permitting aggregation 
is also noted in 3 Moore’s Federal Practice 3480 (2d Ed. 
1950): 

“In the case of joinder of plaintiffs the matter of 
aggregation of claims is ruled by the doctrine of Pinel 
v. Pinel (240 U. S. 594, 36 S. Ct. 416, 60 L. ed. 817). 
There the rule was laid down that if the demands of the 
plaintiffs are ‘separate and distinct’, each must have 
a claim in the jurisdictional amount, while if they unite 
to enforce a joint or common interest aggregation is 
permissible. These principles apply with equal force 
in the class action, since the class action is but a pro¬ 
cedural device to permit some to prosecute or defend 
an action without the necessity of all appearing as 
plaintiffs or defendants. Thus in the case of a true 
class action, if instead of bringing a class action the 
members of the class joined as plaintiffs, the jurisdic¬ 
tional amount would be determined by the joint or com¬ 
mon claim; no one has a several claim. Unless the class 
suit were utilized all of the members of the class would 
have to join. Normally this is impracticable, and the 
class action device is employed; but the jurisdictional 
amount is determined in precisely the same manner, 
and aggregation is proper. In the hybrid and spurious 
class suit, on the other hand, the rights are several and 
there can be no aggregation, whether the parties all 
join or the class action is resorted to.” 
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Applying the case law and principles set forth above to 
the instant case, it is obvious that if this is a permissible 
class suit it is not a true class suit which would justify ag¬ 
gregation. It could hardly be asserted that if it were not for 
the class suit device, the named Appellants would be re¬ 
quired to join as parties all other tenants in Los Angeles. 
Yet this is the test that must be applied unless they possess a 
right, in the language of Rule 23(a)(1), which is derivative 
and thus secondary to a primary right possessed by another. 
There is no joint right among Appellants which is sought 
to be enforced herein. Their rights are several although 
there may be a common question of law or fact affecting 
their several rights and common relief is sought. If this is 
a class suit at all, it is a spurious one and therefore the 
claims may not be aggregated. 

As to Appellant Miller suing in behalf of the alleged 
Los Angeles Tenants Council, that fact does not make the 
suit a true class action on behalf of the alleged Councils 
members for despite the general interest of the alleged 
Council’s members in the questions involved in this case, 
their rights or interests are not joint or common in the 
legal sense. This case is not similar to Gibbs v. Buck, 307 
U. S. 66, wherein the members of an unincorporated associa¬ 
tion were permitted to aggregate their claims, for in that 
case the controversy concerned a state statute which out¬ 
lawed the very type of activity in which the unincorporated 
association was involved. Thus, the rights of the members 
in that case were joint for but for the organization they 
would have had no rights which would have permitted them 
to question the constitutionality of the legislation. Such is 
not the instant case, for the rights of the alleged tenants 
in Los Angeles who are members of the alleged Council 
exist independently of the Council. 
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(c) Affidavits herein establish that none of six appellants 
are threatened with damages amounting to three thou¬ 
sand dollars. 

Affidavits 10 filed by Mary Browning and Elbert D. Owen, 
Appellees in intervention, show that Appellants E. Ross, 
R. Ross, Porter, Brown, Siegfried, and O’Connor are not 
individually threatened with any damages which would 
nearly approximate the requisite $3,000 jurisdictional 
amount. On the contrary, the affidavits establish that most 
of the Appellants have no direct interest in the subject 
matter of the litigation although all those named above 
individually allege damages amounting to $3,500 or $5,000. 
Significantly, none of these affidavits have been contro¬ 
verted or in any way questioned by Appellants. 

The affidavit of Thelma M. Phears states that Appellant 
Estelle Ross is renting premises owned by the affiant for 
the sum of $40.00 per month. The affidavit further states 
that on August 1, 1950, the affiant, desiring the premises 
for her own use and occupancy, caused notice to vacate 
to be served on Appellant E. Ross. The affidavit also shows 
that the said Appellant was also given a notice to quit 
for failure to pay rent on August 14, 1950, and that the 
office of the Housing Expediter issued a certificate relating 
to eviction authorizing the affiant to secure the premises 
for her own use. Such certificate was issued pursuant to 
the terms of the Housing and Rent Act and was in no sense 
based upon the action of Los Angeles City Council. The 
allegation that Appellant Estelle Ross is threatened with 
damages of $5,000 because of the action of the City Council 
of Los Angles is without any basis in fact or law. Further¬ 
more, it is impossible to imagine how a person renting 
premises for $40.00 a month could suffer $5,000 damages 
between now and December 31, 1950, when rent control 
terminates. The allegation as to damage is on its face a 

See cases supra page 17 which hold that affidavits may be considered in 
deciding whether the $3,000 jurisdictional amount exists. 
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mere conclusion as no facts are alleged to support it. The 
date when Estelle Ross was told to quit is not given and that 
is a most material fact when the Act involved herein expires 
December 31, 1950. The claim is the notice to quit is “be¬ 
cause of the action taken by the City Council of Los 
Angeles” not because of any action of Defendant Woods. 
Also, no special facts showing illness or any fact which could 
possibly make $3500 or $5000 in damages between the date 
of filing the Complaint and the termination of the Act are 
alleged. When such extraordinary relief is sought under 
the circumstances of this emergency Act lack of such facts 
reveals a serious deficiency in the complaint. These obser¬ 
vations are applicable to all the Plaintiffs herein and the 
allegations they make when an alleged increase in rent is 
claimed, rather than a notice to quit, no date when such in¬ 
crease is to begin or other facts are alleged to enable the 
Court to determine whether said notice is lawful injury or 
the lawful exercise of the legal rights of the lessors under 
the Housing and Rent Act of 1950. 

As to Appellant Rachel Ross, the affidavit of John Hogya 
indicates that she occupies the same premises as Appellant 
Estelle Ross and that notice to quit was given for failure 
to pay rent which was in fact not paid. The Complaint 
contains no allegations as to Appellant Rachel Ross and 
damages. Yet, if Plaintiff Rachel Ross is threatened with 
any damages those damages are the same as those claimed 
by Appellant Estelle Ross which in law is none. 

The affidavit of Appellant Olive R. Porter shows beyond 
any doubt that she has no interest in this litigation. Al¬ 
though served with a notice to quit she declares that she 
had previously planned to move anyway. This affidavit 
bears study as to the tactics used to “recruit” the Appel¬ 
lants herein. The affidavit of Irene A. Thomas, the lessor 
of the premises occupied by Appellant Porter, establishes 
that the notice to quit was not given because of the action 
of the Los Angeles City Council which is in question here. 
Despite these affidavits, the complaint alleges that Appel- 
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lant Olive R. Porter is threatened with damages in the sum 
of $5,000 because of the action of the City Council of Los 
Angeles. 

In regard to Appellant Stephen D. Brown, the affidavit of 
Roscoe and Helen Barnes, lessors of the premises occupied 
by Brown, states that the notice to quit was served on July 
31, 1950, in order that affiants could obtain the use of the 
premises for themselves which use is authorized by the 
Housing and Rent Act of 1947, as amended, so no lawful 
injury can flow from such act. 

The affidavit of Ellen E. McCloy, lessor of the premises 
occupied by Appellant Dora N. O’Connor, states that she 
did give Plaintiff notice of an increase in rent from $49 
to $65 and subsequently the office of the Housing Expediter 
authorized an increase to $55 a month. Thus, at most, the 
only damages to Plaintiff O’Connor would be $10.00 per 
month up until December 31, 1950, and since the increase 
was lawfully authorized no lawful damage has been suffered. 
In the face of this, the complaint alleges damages to Appel¬ 
lant O’Connor in the amount of $3,500. 

The complaint states that Appellant Edward J. Siegfried 
has “been served with a notice of increase of monthly 
rental. ” The affidavit of E. E. Berson states that the notice 
to Appellant Siegfried was a notice to quit and that it was 
predicated upon the creation of a nuisance. Siegfried’s 
own affidavit substantiates this yet no amendment to cor¬ 
rect the completely erroneous allegation of the complaint 
has been offered. The affidavit of John Hogya shows that 
the only notice ever received by Siegfried increasing rent 
was from the office of the Housing Expediter raising his 
rent from $27.50 to $29.75 per month. Yet again the com¬ 
plaint alleges damages in the amount of $3,500 because of 
the action of the City Council. 

Significantly, Appellant Miller does not allege any facts 
on threatened damages to himself or to the members of 
the alleged Los Angeles Tenants Council which he alleges 
he represents. Even if the various members of the alleged 
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Tenants Council are threatened with damages, it has been 
demonstrated herein that those damages are not to he ag¬ 
gregated in determining whether the requisite jurisdic¬ 
tional amount is involved in this controversy, if indeed 
there be a justiciable one. 

In regard to Appellant Mabel Winsor, there is no affidavit 
relating to the circumstances of her claim. It should be 
noted, however, that the complaint (Para. 12) does not 
allege the amount, effective date, or the basis for the alleged 
notice of increase in rent allegedly served on Appellant 
Winsor. In this regard, it should be noted that counsel for 
Appellees-Defendants in intervention, Mary Browning and 
Elbert D. Owen, stated before Judge Matthews that an in¬ 
vestigation failed to reveal the existence or whereabouts of 
Mabel Winsor. 11 Neither the caption nor the Complaint 
give her address. It is difficult to believe that her circum¬ 
stances vary considerably from those of the other Appel¬ 
lants and the absence of specific allegations should cast 
grave suspicion on her claim of threatened damages in the 
amount of $3,500 through increase in rent—nearly $1,000 
per month from the date of the complaint until the Act 
expires on December 31, 1950! The claim is a mere con¬ 
clusion unsupported by any facts and is not binding on the 
Court under the circumstances of this case. 

It is significant that not a single one of the affidavits filed 
by Appellants herein state that the person giving or making 
the affidavit is a member of the alleged Tenants Council, 
not one of these affidavits shows a claimed injury of $3,000 
between the date of filing the Complaint and the date of 
the termination of the Act. 

This Appellee-Intervenor respectfully submits that on 
the basis of the present record that the complaint should 
be dismissed for want of jurisdiction on the ground that 
none of Appellants have a claim which meets the required 

li Transcript of Hearing on August 28, 1950, before Judge Matthews, page 
124. 


jurisdictional amount of $3,000 necessary to maintain the 
present suit 

2. The Legislative History of the Act Refutes Appellants’ 
Contention that Congress Intended Federal Courts to 
Review Rent Decontrol Through Adoption of Resolu¬ 
tions by City Councils. 

(a) Introduction. 

The Appellants in their brief, on page 7, make claims as 
to what the Congress intended in the adoption of Section 
204 (j) (3), and as in other instances in their brief, they 
assume the result which they—the Appellants—wish to 
achieve and say that was the intent of Congress, without 
making a careful examination into the legislative history 
of this particular provision to determine whether or not the 
construction Appellants contend for is justified by this legis¬ 
lative history. What Appellants do is take a formula—a 
general rule on court review applicable to usual situations 
and attempt to apply it to the unusual emergency Act here 
involved. A careful study of the legislative history of the 
Act reveals the fallacy of this contention as the general rule 
does not fit the facts and circumstances of this case. 12 In 
fact, the arguments of Appellants in this case strikingly 
illustrate how easy it is to fall into the ways of mechanical 
jurisprudence through resting upon an over-simplified for¬ 
mula or general rule. It was Mr. Justice Holmes who said: 

“To rest upon a formula is a slumber that, prolonged, 
means death.’’ 13 

This Intervenor-Appellee has no quarrel with the formula 
or general rule, but contends this case involves an unusual 
emergency Act the provisions and legislative history of 
which demonstrate that the formula was not intended by the 
Congress to apply. Appellants excerpt an isolated statement 


ia See infra pages 32, 42. 

isHolmxs, Collected Legal Papers, (1920) 306. 
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from the legislative history of the 1949 Act by Senator 
Sparkman. They then wholly fail to point out that Senator 
Sparkman was at the time urging defeat of the provision 
allowing decontrol by City Councils, while urging that all 
decontrol be handled by the local boards under the Act’s 
provisions which provide for judicial review of such action 
of local boards. Appellants fail to state, as will be pointed 
out hereinafter, that the Senator’s ideas in opposition to the 
city council decontrol were voted down by the Senate. It is 
submitted that Appellant’s failure in this connection stems 
from the fact that examination of the complete legislative 
history drives inevitably toward a conclusion opposite to 
that which Appellants wish to reach. It has been well said: 

“No rule of construction, no course of proceeding is 
more helpful to a court in rightfully interpreting a law, 
than to put itself in the place of the legislative body 
which passed it, at the time of its enactment, and with 
a complete knowledge of the legislation on its subject at 
that time, and then seek, in the light of that legislation, 
the purpose for which it was passed and the evil it was 
intended to remedy.” In re Clerkship of Federal Court, 
90 Fed. 248, 251. 

The Supreme Court of the United States has many times 
emphasized that when one is contending for an interpreta¬ 
tion of a statute which is not stated directly in the language 
of the statute it is incumbent upon that person to demon¬ 
strate a clear Congressional intent to support his interpre¬ 
tation. Barrett v. Van Pelt, 268 U. S. 85, 90-91; Ex Parte 
Collett, 337 U. S. 55, 61-72. 

All must concede that the Act does not expressly provide 
for review of rent decontrol through the action of City Coun¬ 
cils by either the Housing Expediter or by the Federal 
Courts, and that neither the Federal Courts nor the Expe¬ 
diter have such power unless it is expressly conferred by 
statute. The problem is then one of interpretation. Con¬ 
trary to Appellants’ contention that this Act must be m- 



31 


terpreted as conferring jurisdiction upon United States 
District Courts to review the action of the Expediter and 
the action of City Councils, it is the Appellee’s position that 
the legislative history of the 1950 Act demonstrates quite 
conclusively that in eliminating the original uncontrolled 
discretion of State governors to approve or disapprove de¬ 
control resolutions of local governing bodies so as to take 
the governor “off the hook” 14 this elimination of the gov¬ 
ernors was not intended to mean that either the Ex¬ 
pediter or the Federal Courts were to step in and take 
the governor’s place. It is further Appellee’s contention 
that the legislative history reveals that the remedy pointed 
out by the Sponsor of this 1950 Act for wrongful action 
of a city council under this emergency short-term stat¬ 
ute was a political remedy at the polls, 15 as the Congress 
was told and by its affirmative vote agreed that review 
in courts of record of other action under the Act would 
mean a complete frustration of the idea of the.speedy 
action under the Act intended by the Congress. 16 

The leaving of a final decision with the City Council by the 
1950 Act was because of the emergency character of this Act 
and the full realization by the Congress, in dealing with an 
Act which was to exist for only six months, that review by 
“any other authority” would effectively frustrate the Con¬ 
gressional intent to allow speedy decontrol by local govern¬ 
ing bodies simply through the delay incident to such review. 

Appellants are wrong in contending that the local option 
idea was born with Senator Fvlbright of Arkansas. To show 
how in fact it was conceived and first introduced, it is neces¬ 
sary in this brief to thoroughly review the legislative history 
of the Housing and Bent Act of 1949. The legislative history 
of the Housing and Rent Act of 1950 will then be likewise 
thoroughly reviewed because it is that history which is 
controlling here. 


14 See infra page 44. 
is See infra page 52. 
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(b) The Housing and Bent Act of 1949. 

The various bills proposing to extend the 1948 Rent Act 
which were introduced in the first session of the 81st Con¬ 
gress, which convened in January, 1949, made no provision 
for state or local option. When, however, the Congress was 
considering these proposals which ultimately culminated in 
the Housing and Rent Act of 1949 (Public Law No. 31, 81st 
Congress) it is highly significant that complete and unfet¬ 
tered local authority respecting the decontrol of rents was 
contemplated and desired by many members of Congress. 
Even prior to the time when local option provisions were 
inserted in the bill from the floor of the House of Representa¬ 
tives, this desire was reflected in various statements made 
by Congressmen. 

For example, in debating this matter on the floor of the 
House of Representatives on March 10, 1949, after House 
Bill No. 1731 had been reported to that body with no local 
option provisions, Representative Brown of Ohio, a pro¬ 
ponent of continued Federal controls, stated: 

“. . . if there are still any communities in America 
in which there is still a great scarcity of rental property, 
and where rent control is still needed, that authority 
to control should be exercised by the State and local 
officials rather than by the Federal Government.” 95 
Cong. Rec. 2180. 

True, Representative Brown was speaking of control 
and not decontrol, but the basic philosophy of local auton¬ 
omy as regards the overall problem of rent control was 
certainly expressed. 

Again, on the same date, before the same body, an op¬ 
ponent of continued Federal rent control, Representative 
Nicholson of Massachusetts, stated: 

u . . . let us let the States run their own business, and 
if there is a shortage of housing in Massachusetts, let 
Massachusetts pass a law that will take care of the 
people in that State...” 95 Cong. Rec. 2201. 
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Implicit throughout, of course, is the speedy withdrawal 
of the Federal Government, and its officials, from the rent 
control field. 

Statements of similar import were also made at the same 
time by Representatives Jackson of California, and Morris 
of Oklahoma, the latter stating: 

“I think that if rent control is now justified at all it 
ought to be at the State level and not at the national 
level.” 95 Cong. Rec. 2303. 

Appellee does not believe that it would be inaccurate nor 
illogical to conclude that the above expressions as to local 
control of the rent problem were directly responsible for 
the first step toward achieving that end and decentralizing 
Federal control of rents, as it was only several days later, 
on the 15th day of March, 1949, that an amendment was 
offered on the floor of the House by Representative Williams 
of Mississippi which, for the first time, embodied the theory 
that less Federal, and more local, control of the rent problem 
should prevail. This amendment, which, after debate, was 
accepted on the same date it was offered, read as follows: 

“If the legislature or comparable governing body of 
any state, municipality, county, or other political sub¬ 
division declares by resolution that Federal rent control 
is no longer needed in such State, municipality, county, 
or political subdivision, and transmits a certified copy 
of such resolution to the Housing Expediter, the pro¬ 
visions of this title shall be inapplicable to such State, 
municipality, county or political subdivision 15 days 
after such certified copy shall have been mailed by 
registered mail to the Housing Expediter.” 95 Cong. 
Rec. 2522-23. 

In explaining this amendment to the House upon its intro¬ 
duction, Representative Williams declared: 

“I favor granting to local authorities the right to 
decontrol in sections where decontrol is necessary and 
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advisable. Certainly no one knows better than the 
elected local officials of any town, county, or legislature 
of any State whether rent control is needed within the 
area under their jurisdiction. The adoption of this 
amendment, of course, will give some semblance of local 
control over rents. In areas where it is not needed, this 
amendment makes it mandatory that the Housing Ex¬ 
pediter decontrol those areas upon receipt of a resolu¬ 
tion duly passed by the didy elected officials of those 
areas .... By passing this amendment you will say that 
these people who are on the ground, these people who 
live in the cities, the States and the counties know more 
about taking care of their own affairs than some ap¬ 
pointed bureaucrat sitting behind a desk in Washington. 
You will recognize the dignity of the individual com¬ 
munity. You will recognize the dignity of the county, the 
dignity of the States, the dignity of the municipality.. 
(Italics supplied.) 95 Cong. Rec. 2523. 

And several minutes later, he reiterated: 

“May I say that the purpose of this amendment is to 
take the final authority out of the hands of an appointed 
bureaucrat responsible only to the person who appoints 
him and place it in the hands of local, elected officials, 
responsible to the people who will be affected by rent 
control?” 95 Cong. Rec. 2525. 

Appellants do not choose to agree with Representative 
Williams insofar as taking the “final authority out of the 
hands of an appointed bureaucrat” is concerned. Quite 
the contrary, they say that final authority was placed in the 
hands of the Housing Expediter. But it would appear that 
in attempting to discover the true legislative intent, it is 
more persuasive to examine the words of a majority of the 
legislators who expressed themselves on this matter than to 
rely upon Appellants ’ self-serving conclusions. 
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As to the review of local action decontrolling rentals, there 
is suggestion after suggestion in the Congressional debates 
that the remedy for what might amount to incorrect action 
lies only with the electorate of the cities. Nothing is more 
clear in the legislative history of this Act than the concept 
that relief under this Act is at the polls under the system 
of local responsible government To illustrate, Representa¬ 
tive Morris of Oklahoma stated on the floor of the House 
on March 15,1949: 

“ ... Something has been said about the local governing 
bodies not being elected on this issue. Well, they soon 
would be elected on this issue or would fail of election 
on this issue if jurisdiction should be conferred upon 
them to act. They would be accountable to their own 
people on this matter if they had power to act And if 
the people did not like their actions, as to this matter, 
they could vote them in or out as the case might be.” 95 
Cong. Rec. 2526. 

And on the same date, Representative Ford of Michigan 
stated: 

“The locally elected officials, whether they be State 
legislators or city commissioners, have a responsibility 
because the people have put them in office; they are paid 
for the job. They are familiar with local conditions. 
They can undertake a determination whether or not 
there should be a continuation of rent control in their 
local area. * ’ 95 Cong. Rec. 2532. 

And on the floor of the Senate, on March 21,1949, Senate 
Vanderiberg of Michigan said: 

“Where is there a more competent and more intimate 
authority to make an authentic decision in respect to a 
given municipal area than the responsible municipal 
government itself, and what risk is run by putting de¬ 
control within the power of the local municipal govern- 
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ment which has to be responsible, intimately responsi¬ 
ble, to the people of the city?” 95 Cong. Rec. 2822. 
Was judicial review of local action running through the 
minds of these Congressmen when they were considering 
the Housing and Rent Act of 1949 ? 

Does this quoted language indicate that they contemplated 
that the Expediter in Washington would be able to thwart 
local action? Did Congress think that the Expediter was able 
to determine what “local law” was more efficiently than 
city councils? 

The answer is that the matter was obviously considered 
to be political 17 in nature, 18 for the kind of review they pro¬ 
vided was through an uncontrolled discretion of state Gov¬ 
ernors. 

Following passage by the House of Representatives of 
the Act on March 15,1949, with the above quoted Williams’ 
amendment, the Senate Committee on Banking and Currency 
favorably reported the bill two days later, but without the 
Williams’ amendment Omission of the local option pro¬ 
visions was noted on the floor of the Senate by Senator 
Hoey of North Carolina, when on March 21,1949, he stated: 

“All cities have municipal governments, and they are 
thoroughly familiar with the conditions within their 
areas. Would it not be more practical to let each city 
determine whether or not it needed, or that it was essen¬ 
tial to have rent control, or whether or not it should be 
decontrolled?” 95 Cong. Rec. 2823. 

IT Cf. Coleman v. Miller, 307 U. S. 433, where the Supreme Court stated 
at p. 454: "It would unduly lengthen this opinion to attempt to review 
our decisions as to the class of questions deemed to be political and not 
justiciable. In determining whether a question falls within that cate¬ 
gory, the appropriateness under our system of government of attribu¬ 
ting finality to tne action of the political departments and also the lack 
of satisfactory criteria for a judicial determination are dominant 
considerations." 

is See infra p. 52 where similar thoughts were expressed during the 2nd 
Session of the 81st Congress, when the 1950 Act was under consideration. 


And Senator Bricker of Ohio stated: 

‘ ‘The local communities know what is in their best 
interests. The State government, on the next level, 
knows better than we can possibly know here in Wash¬ 
ington what is in its best interests. I believe the time 
has come to give back to the local communities this 
responsible control and take it from under the hands 
of what I think has been proved to be the most blunder¬ 
ing of all the bureaucracies in Washington.” 95 Cong. 
Rec. 2824. 

Consequently, the next day Senator Fulbright of Arkansas 
introduced an amendment to the bill which had been reported 
by the Senate Committee. This amendment, as it was sub¬ 
sequently modified by its sponsor, read: 

“Upon petition of the governing body of any munici¬ 
pality adopted after public hearing of which 10 days’ 
notice has been given to the public, and approved by the 
Governor of the State, the Housing Expediter shall 
within 30 days after approval of the Governor, decontrol 
said municipality.” 95 Cong. Rec. 2925,2928. 

Appellants would have this Court believe that the prin¬ 
ciple of local-option was conceived in the Senate, but as the 
above chronology indicates, it was before the House of Rep¬ 
resentatives one week earlier. As a matter of fact, the 
Williams amendment provided the basis for the Senate de¬ 
bate in connection with the Fulbright amendment, for in 
explaining his amendment, and in answer to a question as 
to why the matter should not be handled by a conference 
committee rather than by the Senate, Senator Fulbright 
said: 

“That suggestion has been made; but it seems to me 
that in view of the fact that we already have the lan¬ 
guage of the House before us some expression from the 
Senate would not be amiss. If the Senate is willing to 
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accept this amendment I do not see why it would not be 
of assistance to the conferees on the part of the Senate.” 
(Italics supplied) 95 Cong. Rec. 2926. 

And Senator Maybank explained his position as follows: 

“Mr. President, as chairman of the committee, I wish to 
state that we w» nt very fully into this question. We 
considered the Williams amendment, which was adopted 
by the House, and will be in conference ... So far as I 
am concerned, I frel that it would be sufficient for the 
conferees to have before them the Williams amendment, 
which includes counties and other political subdivisions, 
as against State control ...” 95 Cong. Rec. 2926. 

Thus, it is to be observed, that in 1949 both Houses of 
Congress had before them some form of local option. In 
commenting upon the House and Senate versions, Senator 
Hickenlooper of Iowa stated as follows: 

“I favor permitting the local municipalities and local 
governmental bodies to make up their own minds as to 
when decontrol should to into effect in their own com¬ 
munities ... I prefer the provision which has been made 
in this case by the House of Representatives.” 95 Cong. 
Rec. 2927. 

Appellants make much of the objections raised by Senator 
Sparkman to the Fulbright amendment, and conclude from 
his remarks that Congress did not intend the finding and 
hearing requirement to be meaningless. With the latter, 
this Intervenor-Appellee most assuredly does not disagree, 
but insofar as Senator Sparkman’s statement is concerned, 
it is submitted Appellants have not examined nor appre¬ 
ciated the tenor of the debate which was taking place at 
that time in the Senate. Senator Sparkman voted against 
the amendment, along with 34 other Senators. But is the 
expression of views of a minority of legislators so conclu¬ 
sive that the overwhelming expressions to the contrary are 


to be totally disregarded? Senator Sparkman himself pro¬ 
vided an explanation for his position when he stated that 
he believed ample local protection already existed in the 
local advisory boards when he stated: 

“But the point I am trying to make is that in this meas¬ 
ure we have provided for local protection by giving to 
the local advisory board—made up of local citizens who 
know the conditions in their own city, and who are rec¬ 
ommended by the governor and are appointed by the 
Expediter—the right to decontrol, under standards 
which we have set forth in the proposed law. Certainly 
they know the conditions in their own community . . . 
So what more can be given to the local municipalities, 
to permit them to protect themselves?” 95 Cong. Rec. 
2927. 

In view of this statement, perhaps it is inaccurate to state 
that there was serious objection to the merits of Senator 
Fvlbright’s amendment Certainly whatever objections ex¬ 
isted were in the minority. 1 ® 

The Bill, as amended by the Fulbright amendment, passed 
the Senate on March 23, 1949, and went to a Conference 
Committee which, on March 28, 1949, filed a report that 
was ultimately accepted by the House and Senate and, fol¬ 
lowing approval by the President, became Public Law No. 
31 of the 81st Congress, or the Housing and Rent Act of 
1949. 

That law contained the following local option provision 
as a substitute or compromise for those which the Senate and 
House had passed: 

“The Housing Expediter shall terminate the provisions 
of this title in any incorporated city, town or village 
upon receipt of a resolution of its governing body 
adopted for that purpose in accordance with applicable 
local law and based upon a finding by such governing 


is The Fulbright amendment was accepted by a 45-35 vote. 
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body reached as the result of a public hearing held after 
10 days’ notice, that there no longer exists such a short¬ 
age in rental housing accommodations as to require rent 
control in such city, town or village: Provided, how¬ 
ever, That such resolution is first approved by the 
Governor of the State before being transmitted to the 
Housing Expediter: And provided further, That where 
the major portion of a defense-rental area has been de¬ 
controlled pursuant to this paragraph (3), the Hous¬ 
ing Expediter shall decontrol any unincorporated lo¬ 
cality in the remainder of such area.” 

Respecting this compromise, the views of two members of 
the House of Representatives are of significance. On March 
29,1949, Representative Fulton of Pennsylvania stated: 

“ ... In order that the cities may have the chance to 
have rent control, I feel there should be local option 
which permits strict rent control where the people want 
and need it That permits the people from the farm 
areas and the places where there is not the pressure of 
population likewise to determine what they want to do. 
To me that is a good Republican principle, returning 
this to the States, and with full responsibility and con¬ 
trol in the local communities, under the consent of the 
governor of the State.” (Italics supplied) 95 Cong. 
Rec. 3410. 

And on the same date, Representative Buchanan of Penn¬ 
sylvania stated: 

i ‘Special machinery is provided for decontrol of cities 
and towns on their own initiative. It would work in 
this way. The governing body, after a public hearing 
announced 10 days in advance, could by resolution call 
for decontrols and if the governor disapproved that 
would end it. If the governor approves the city or town 
would have to be decontrolled by the Federal Housing 
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Expediter.” (Italics supplied.) 95 Cong. Rec. 3412. 

This, then, was the legislative history of the local option 
provisions of the 1949 Act, the importance of which, as prev¬ 
iously noted, is to disclose an intent as to a similar, but less 
restrictive, provision in the 1950 Act. State Governors only 
were to review the action of city councils in adopting decon¬ 
trol resolutions. No court was to review the Governor’s 
decision. Nor could courts review the governor’s decisions 
as the governors were given a completely discretionary un¬ 
controllable review power. 

It will be noted throughout the legislative history of the 
1949 Act that there is never at any time any reference by 
any Representative, any Senator, any Committee report of 
the Senate, or any Committee report of the House to the 
effect that action by local governing bodies is to be ‘ ‘final”. 
This is because such action was subject to review by the gov¬ 
ernors of the various states and thus was not final. The 
word 11 final” comes into being only in considering the 1950 
Act where the review by Governors is eliminated. This 
difference in Congressional intent under the two Acts is of 
great importance here. 

It is also to be noted that never in the legislative history 
of the 1949 Act does anyone even suggest that the Housing 
Expediter is to have the authority to set aside, review, 
change or approve the action of the state governors upon 
resolutions forwarded to them by local governing bodies. 
Obviously, Congress intended that the Act mean what it 
said when it provided “upon receipt of a resolution” of 
a local governing body approved by a governor, the Housing 
Expediter “shall terminate” the provisions of this title. 
The fact that Appellants do not like this mandatory duty 
is indicated by their omission of it from their quotation of 
the section at the outset of their brief under the section 
entitled ‘* Questions Presented. ’ ’ 

The idea that there was to be or could have been court 
review of approval or disapproval action by state gov¬ 
ernors on such resolutions was never suggested in any way 
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by anyone in or to the Congress because the action of the 
governors was to be “final”. The suggestion of Appellants 
that the governor’s review was limited to a review on the 
merits certainly does not conform to the language of the 
statute itself wherein no such limitation on the power of 
governors is expressed. Again the Appellants are trying 
to read into the statute something wholly unjustified by 
the legislative history and wholly unsupported in reason. 

(c) The Housing and Rent Act of 1950. 

Coming, then, to the legislative history of the Housing 
and Rent Act of 1950, it is understandable that the Appel¬ 
lants avoid this legislative history. At no place in the leg¬ 
islative history is there any support for Appellants’ con¬ 
tentions that in eliminating review by state governors the 
Congress intended to substitute review by the Housing Ex¬ 
pediter. In fact the legislative history is to the direct con¬ 
trary because Representative Spence , Sponsor of the bill 
which became the Housing and Rent Act of 1950, specifically 
said in words which no one can misunderstand— 

“I have heard a lot of talk about the arrogance and 
impudence of the bureaucrats here, but no expediter, 
no agency here, will have any right under this bill to 
deny the will of the people. If they say they want it 
continued it is continued. If they say they want it dis¬ 
continued, it is discontinued; and the Expediter must 

act upon the advice of the local governing body_The 

decontrol provision of this bill bypasses the governor. 
The governor heretofore has had to approve local de¬ 
control actions. The governor does not have to ap¬ 
prove such action under this bilL When the local action 
is certified to the Expediter he must decontrol. . .” 
(Italics supplied) 96 Cong. Rec. 8658. 

Is it any wonder that the Appellants make their conten¬ 
tions about substitution of the Expediter for the governor 
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without reference to any legislative history? The plain 
answer is that the legislative history is all against them for 
it indicates that while originally the governor had full 
discretion to review and approve or disapprove such resolu¬ 
tions, the Congress, in order to speed local decontrol action 
under this six months emergency act, left full discretion in 
the city council. To fully develop this intent it is necessary 
to present a careful analysis of the legislative history of 
the 1950 Act. 

Unlike the bills introduced in the 1st Session of the 81st 
Congress to extend the 1948 Act, the bills of the 2nd Session 
contained local option provisions. One Senate bill (S. 3181) 
proposed an amendment to the then effective Act which 
would merely extend the effective termination date of the 
Act, therefore automatically carrying over the local option 
and all other provisions of the 1949 Act. One House bill 
(H. R. 8276) provided for elimination of gubernatorial ap¬ 
proval. But essentially, the theory of local decontrol existed, 
in one way or another, in the proposals that were originally 
laid before the 2d Session. Subcommittees of the Banking 
and Currency Committees of both the Senate and the House 
conducted lengthy hearing upon these proposals that had 
been advanced, the importance of certain aspects of which 
is more readily understood when it is realized that at the 
time these hearings were conducted, the Congress had had 
the benefit of a year’s experience with the local option 
provisions of the 1949 Act. The similarity between the 
provisions in the 1949 and the 1950 Acts renders the Con¬ 
gressional intent as to the former of pertinent applicability 
to the latter. 

Appellee Woods in this action, while unwilling to agree 
with any contentions advanced herein on behalf of the City 
of Los Angeles, testified at length before both the House 
and Senate Committees. In his testimony, he in effect stated 
that the local provisions of the 1949 statute permitted free 
local action. At one point in his testimony before the House 
Committee on May 8, 1950, he stated as follows: 
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“Any incorporated city, town, or village lias the 
right of self-determination and can remove rent con¬ 
trol if it finds that the honsing shortage has eased to 
the extent that control is no longer necessary.” Hear¬ 
ings, Committee on Banking and Cnrrency, House of 
Representatives, 81st Cong., 2d Sess., on H.R. 8276, 
May 8-17,1950, p. 11. 

And on the next page of his testimony: 

“The 1940 census lists 3,521 incorporated cities, towns, 
and villages in 42 states in the areas still under rent 
control. All of these incorporated places have had the 
right to decontrol themselves since April 1,1949.” (Ital¬ 
ics supplied.) 

Virtually identical statements had been made earlier by 
Mr. Woods at the Senate subcommittee hearings held in 
April, 1950. Hearings, Committee on Banking and Currency, 
United States Senate, 81st Cong., 2d Sess. on S. 3181, 
S. 3464, and S. 3492, April 24-28, 1950, pp. 45, 46. Of even 
greater importance and significance in determining Con¬ 
gressional intent however, are statements made by members 
of the subcommittee before whom these hearings were being 
conducted. For example, Representative Buchanan of 
Pennsylvania, in questioning the Governor of the State of 
Rhode Island, stated: 

“Governor, I want to call your attention to the fact 
that section 5, on page 3, removes the power of the 
veto of the Governor and, of course, leaves it entirely 
to the local community to make that decision. I would 
like to have your comments on that In other words, 
it actually takes the governors of the various states 
off the hook, so to speak, and leaves it entirely in the 
hands of the local communities to determine whether 
or not they want to continue it beyond December 31, 
1950.” (Italics supplied.) House Committee Hearings, 
pp. 18-19. 
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The expression “off the hook” commonly means a politi¬ 
cal hook or political responsibility. Obviously, the obsolete 
“veto” of the governor was not believed to be judicially 
reviewable. And what is more important neither the Ex¬ 
pediter nor the Federal Courts were put on the “hooks” 
from which the governor was removed; nor were they given 
his uncontrollable “veto”. 

Representative Spence of Kentucky, the Chairman of the 
subcommittee engaged in the following enlightening col¬ 
loquy with the Mayor of St. Louis: 

“The Chairman. It bypasses the governor and comes 
direct to the Housing Expediter, and their action is 
final. 

“Mr. Darst. The action of the board of aldermen would 
go direct to whom? 

“The Chairman. To the Housing Expediter in Wash¬ 
ington; and, if they decide, by resolution or by refer¬ 
endum of the people, so certified, that is final, and he 
must decontrol . . Do you not think they are in a 
better position to know the needs of the various locali¬ 
ties than the Congress of the United States at this 
time? 

“Mr. Darst. Yes. 

• ••••••••• 

“Mr. Darst. Of course it would be unfortunate if 
we had to call an election, which would be very costly. 
“The Chairman. But the mayor and the board of 
councilmen, or the mayor and the board of commis¬ 
sioners, in the majority of instances, could assume that 
responsibility. And their action would be final.” 
(Italics supplied) House Committee Hearings, pp. 24- 
25. 

The next day, Chairman Spence commented to the Hous¬ 
ing Expediter who was then testifying: 

“The Chairman. This bill merely gives the additional 
authority to the local government of the city to decide 
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whether or not controls should continue, and their 
action is final.” (Italics supplied) House Committee 
Hearings, p. 40. 

“The Chairman. It would not add anything to their 
authority in that respect except to make it final. It 
does not have to be approved by the Governor, under 
this bill.” (Italics supplied) House Committee Hear¬ 
ings, p. 42. 

This certainly indicates that the city councils rather than 
the Expediter or the Federal courts were the heirs of the 
governors’ powers—if heir there must be. 

Representative Williams of Mississippi, the original 
author of local option provisions appeared before the 
House Committee on May 12, 1950, and stated: 

“I am confident that this problem can be met better, 
perhaps, through the exercise of local governing powers 
and administration than they could be handled through 
bureaucratic fiat dictated to them from the banks of 
the Potomac. I have already contended that local 
authorities know better their own conditions, and are 
more capable of satisfactorily managing their own 
affairs than anyone else . . . the problem no longer 
remains one to be met by Federal law, but one which 
should properly be handled through local processes. 
This is in keeping with the letter and intent of the 
Constitution, which zealously guarded the sovereignty 
of the respective States and the right to local self- 
determination by the people residing therein . . . The 
expense of maintaining a gigantic Federal Agency for 
the purpose of rendering a service which could be more 
efficiently, more economically, and more satisfactorily 
handled by local authorities could, and, in my opinion, 
should be eliminated.” House Committee Hearings, 
pp. 238-9. 
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On May 16, 1950, Chairman Spence repeated his already 
clearly expressed concept of the effect of local action when 
he stated: 

“The Chairman. Well, under this law, it will be finaL 
If they say they want to get out from under rent control, 
their action is absolutely final, and the Expediter has 
to act upon their judgment ... 91 (Italics supplied.) 
House Committee Hearings, pp. 383-4. 

When, on May 19,1950, the House Banking and Currency 
Committee favorably reported H. R. 8276 to the House, 
it stated: 

“The committee proposes that the principle of local 
self-determination in the matter of decontrol, which 
is embodied in the present act, be carried one step 
further. Under existing law the governing body of any 
incorporated city, town, or village can remove rent 
control if it finds that the housing shortage has eased 
to the extent that control is no longer necessary and 
transmits a resolution requesting decontrol (which 
must first be approved by the governor of the State) 
to the Housing Expediter.” 

. . . The provisions for decontrol would be continued 
with one modification, namely, that in the case of de¬ 
control action by a governing body of an incorporated 
city, town, or village, it would not be necessary that 
the governor of the State approve the resolution re¬ 
questing the Housing Expediter to decontrol the com¬ 
munity. In other words, the action of the local gover¬ 
ning body in the matter would be final and not subject 
to review, approval, or change by any other authority .” 
(Italics supplied) House Report No. 2116, 81st Con¬ 
gress, 2nd Session, p. 5. 

If, indeed, “local self-determination ... be carried one 
step further” by eliminating the Governor it certainly was 
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not the intent to substitute either the Expediter or the 
courts for the Governor. 

The last two sentences in the above quotation likewise 
appeared, verbatim, in the report of the Senate Committee 
on Banking and Currency, when they reported their bill 
favorably on June 6, 1950. Senate Report No. 1780, 81st 
Congress, 2nd Session, p. 9. 

It would be impossible to find a more pointed statement 
of Congressional intent. If this double identical expression 
of Congressional intent—an intent certainly substantiated 
by all the other legislative history—is to govern and the 
resolution of the City Council of Los Angeles is “not subject 
to review, approval, or change by any other authority” 
review by the courts or by any Federal official is certainly 
not authorized. If the courts were not substituted for the 
Governors by the Congress, their prohibition of review is 
certainly all inclusive. If Congress had intended court 
review it seems reasonable to assume that it would have 
substituted the Emergency Court of Appeals as in the case 
of local boards. The Congress must be taken to have meant 
what it said in the two reports just cited as the Congress 
is not required to provide court review of administrative 
acts. Congress can and did make City Council action final 
under the unusual emergency short term Act here involved, 
just as it did as to Interstate Commerce Commission action 
in Butte, A. & P. R. Co. v. United States, 290 U. S. 127,143. 
There the Court said of a claim of judicial review for certain 
claims decided after a hearing, . . . “Congress did not 
provide a method of review, we hold that it intended to 
leave the Government as well as the carrier, remediless, 
whether the error be one of fact or of law.” 

The distinction suggested by Appellants on page 10 
of their brief of review of procedure but not of the merits 
is not one which existed under state governor review— 
everything went to the governor for approval or disap¬ 
proval No such distinction is suggested in the legislative 
history or in the language of the Act. The statement that 
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“elimination of review on the merits by the Governor, was 
the sole issue before Congress” (Appellants’ brief, p. 10) 
is not borne out by the Act or the legislative history. The 
report just quoted says in part “the action of the local gov - 
erning body in the matter would be final and not subject to 
review, approval, or change by any other authority.” It was 
all the “action in the matter” which Congress spoke of. 
It did not suggest a division of review of procedure but not 
on the merits. This idea is a new one for Appellants and 
is contrary to Paragraph XV of their complaint wherein 
they complain about the merits, evidence, etc. Appellants 
thus seek to think up a distinction not contemplated in their 
complaint or justified under the Act or its legislative his¬ 
tory. 

Following the submission of the two Committee reports 
above, and when the present Act was being debated upon the 
floor of the House and Senate, further emphasis was placed 
upon the finality with which local governing bodies could 
act in decontrolling rents. 

On June 7, 1950, Senator Maybank of South Carolina, 
who served as the Chairman of the subcommittee of the Sen¬ 
ate Banking and Currency Committee that held the hear¬ 
ings referred to above, stated: 

“The 6 months’ extension carries the same provision 
permitting local decontrol as that contained in the pres¬ 
ent law, except that it is more liberal. It permits a com¬ 
munity to decontrol itself without having to obtain the 
approval of the governor. It is entirely local.* ’ (Italics 
supplied) 96 Cong. Bee. 8338. 

The absence of any doubt in the minds of Senator Malone 
of Nevada and Senator Bricker of Ohio as to the intent of 
Congress, or the effect of the local option provisions, is 
amply demonstrated in the following discussion: 

“Mr. Malone. Then it would be possible, immediately 
after the passage of this bill, for the city of Reno, the 
city of Las Vegas to decontrol through the simple 
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request of the proper legislative body in the community, 
the county commissioners, the city council, or the proper 
body. 

“Mr. Bricher. Or the City of Akron, Ohio— 

“Mr. Malone. To decontrol without reference to the 
governor or anyone else? 

“Mr. Bricker. Yes. 

“Mr. Malone. And to do it almost immediately. 

“Mr. Bricker. Yes.” 96 Cong. Rec. 8557. 

Identical views were expressed in the House of Repre¬ 
sentatives. 

On June 13, 1950, Representative John W. McCormack 
(majority leader) said in part: 

“... This bill leaves it entirely to the local community 
to decide.... Those communities can vote for decontrol 
if they want to... . This bill seems to me to be a com¬ 
plete recognition of local self-government, local action, 
and local responsibility. ... I would agree with the 
thought in the mind of any Member that the probabili¬ 
ties are that where rent control now exists in a com¬ 
munity, whether a city or town, those elected by the 
people will probably pass upon the question rather 
than subject the people to the expense of a referendum. 
On the other hand, that rests in the control of the duly 
elected officials of a city or town. We leave it completely 
with them. They can determine whether or not decon¬ 
trol will come about on December 31,1950, by their tak¬ 
ing no action locally. ...” 96 Cong. Rec. 8641. 

Representative McCormack later on the same day said of 
this bill in part: 

“. . . It gives to the local government, whether city 
or town, where control exists now, complete control 
over it, so that a Member can vote for it in the situa¬ 
tion that requires it in his own district and at the same 
time, in voting for this bill, vote for the national in- 
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terest in the light of the present circumstances.” 
(Italics supplied.) 96 Cong. Eec. 8658. 

Representative Spence (Chairman of the House Bank¬ 
ing and Currency Committee which handled the bill) said: 

. . The local governments are the proper govern¬ 
ments to handle this matter. We say to the local gov¬ 
ernments that you can discontinue rent control as soon 
as this bill is passed; you have the opportunity to dis¬ 
continue it at any time before the 31st of December, 
and if you want it continued you will have to take 
affirmative action to continue it.... I have heard a lot 
of talk about the arrogance and the impudence of the 
bureaucrats here, but no Expediter, no agency here, will 
have any right under this bill to deny the will of the 
people. If they say they want it continued, it is con¬ 
tinued. If they say they want it discontinued, it is dis¬ 
continued; and the Expediter must act upon the ad¬ 
vice of the local governing body. 


“Any incorporated town that has a governing body 
can immediately take action and decontrol if it desires 
to do so .. . The decontrol provisions of this bill by¬ 
pass the governor. The governor heretofore has had to 
approve local decontrol actions. The governor does not 
have to approve such actions under this bill. When the 
local action is certified to the expediter, he must decon¬ 
trol, and if it is decontrolled it can never be recon¬ 
trolled . . . The governing body are the people whom 
the citizens elect to serve them. If they said they would 
not do the bidding of the people, if they did not do their 
bidding, they certainly would subject themselves to be¬ 
ing put out of office at the next election.” (Italics sup¬ 
plied.) 96 Cong. Rec. 8658. 
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Representative Holifield in the same debate then said in 
part: 

“... In my opinion local city councilmen, county super¬ 
visors, and State officials should discharge their respon¬ 
sibility of determining whether emergency rental con¬ 
ditions exist in their respective areas. For several 
years the Congress has borne this responsibility and it 
is time for local officials to bear this burden.” (Italics 
supplied.) 96 Cong. Rec. 8662. 

That Congress considered the propriety of local action 
to be entirely a political, and not a judicial question, is re¬ 
flected in the final debate in the House of Representatives 
on June 13,1950, when the following discussion took place: 

“Mr. VurseU. Has the gentleman any idea that the 
board of aldermen of a big city like Chicago will have 
political courage enough to give the people an oppor¬ 
tunity to get out from under it if they want to? 

“Mr. Spence. If they will not do the will of the people 
the people ought to elect another board of aldermen. 
We are not responsible for that. ’ ’ 96 Cong. Rec. 8658. 20 

Moreover, the legislative history reveals the thinking of 
members of Congress about the emergency character of the 
action they were authorizing local governing bodies to take 
and their thinking on delays through court litigation as be¬ 
ing contrary to the speedy action necessary under this short 
term Act. 21 In asking for the rejection of a proposed 
amendment providing for judicial review of certain actions 
of area rent directors, Mr. Spence, Chairman of the Com¬ 
mittee in charge of the bill and its chief sponsor, said in 
part: 

• 20 See rupra p. 35 where similar suggestions were made in the 1st Session 
' of the 81st Congress. 

31 To assure speedy action on decontrol actions of local boards the expediter 
must act thereon within 30 days after receipt. $ 204(e)(3). 
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“Mr. Chairman, this amendment attempts at the last 
minute to introduce complicated legal machinery to 
carry out the provisions of the Act.... It merely throws 
into the local courts that have had no experience with 
these cases a great multitude of cases. There will be 
the law’s delay in administration of this provision.... 
If we want rent control, I think we had better leave 
the machinery of the rent control law as it is now con¬ 
stituted and try to pass a bill which I think will give 
relief to the sections of the country that need it.” 96 
Cong. Rec. 8665. 

Mr. McCormack stated in part: 

“... This law is only going to last for 6 months in many 
communities and not longer than a year in others. . .. 
Here we are, if we have the authority in an emergency 
law, not permanent law, trying to impose additional 
burdens upon the courts of the several states whose 
dockets are already overcrowded. Every one of us, 
no matter from which state he comes, knows the situa¬ 
tion existing in our state. In the Superior Court of 
Massachusetts one has to wait anywhere from 3 to 5 
years to get a case tried. ...” % Cong. Rec. 8666. 

One can imagine the reaction of Congress with such a de¬ 
sire to avoid litigation delays in connection with a short 
term emergency law if told the United States District 
Court for the District of Columbia was going to assert juris¬ 
diction to hold up rent decontrol in each of the 3000 cities 
throughout the Nation which are not decontrolled until 
that Court could have members of the City Councils of 
those cities transported here, along with contending groups 
of landlords and tenants, to review the proceedings of each 
of those 3000 city councils in adopting rent decontrol resolu¬ 
tions in what would be a certain long drawn out trial Fur¬ 
thermore, the reaction would have been even more against 
persons who like Plaintiff Miller herein were heard twice 
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by the City Council, who did not protest the procedure fol¬ 
lowed or claim or ask disqualification of Council members, 
yet who comes here 3000 miles away and now raises such 
charges. 

One must fully realize that Appellants can achieve their 
complete objective in this case, of having rent control in 
Los Angeles until December 31,1950 when the Housing and 
Rent Act expires, simply by filing a complaint in the 
United States District Court for the District of Columbia 
if that court is held to have jurisdiction and if the com¬ 
plaint is held to state a cause of action. According to oral 
advice from the Assignment Commissioner of that Court it 
now takes from 18 to 19 months to secure a trial in an equity 
case in that Court after joinder of issue. Aside from which 
fact, even if the trial were expedited, Mr. Tighe Woods has, 
as a Government official, sixty days within which to file his 
answer. Based upon Mr. Woods , role as a Defendant who 
will not defend, his performance in this case, and his admit¬ 
ted desire to keep his power over rents in Los Angeles, one 
could hardly expect that he would expedite matters by fil¬ 
ing an answer before the end of the sixty days. 22 Then the 
absolute bare requirements for trial preparation, time for 
trial of the case and time for appeal make it evident that 
this case will be moot before a final court decision on the 
merits can be had. 

By delay Appellants herein and Mr. Tighe Woods achieve 
their complete objective even if they lose the case on the 
merits in the trial. They know that a trial is not possible 
by December 31 and that the case will become moot. The 
emphasis throughout the consideration of rent control has 
been on emergency. The original 1942 Act as well as its 
1947 and 1949 extensions, have been upheld by the Supreme 

22 Obviously any such action filed on and after November 1, 1950 would 
automatically allow rent control to continue until December 31 by 
giving Mr. Woods his 60 days to file an answer, regardless of the 
untruths stated in the Complaint. Such use of court processes to frus¬ 
trate Congressional intent was certainly not the purpose of Congress 
in adopting this Act. 
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Court of the United States as emergency laws. 23 The confin¬ 
ing of review of specified actions to the Emergency Court 
of Appeals was to provide speedy action by this special 
court and to avoid “lengthy and costly’* trials in the ordi¬ 
nary courts. 24 Mr. McCormack in the statement just noted 
above calls it “an emergency law.” Certainly a Congress, 
which set up a special court to eliminate the delays under 
this act which are experienced in the ordinary courts, re¬ 
quired the Expediter to act on recommendations of local 
boards in 30 days, provided review by state governors only 
for action by local governing boards, and then intended to 
speed decontrol even more and make all the more “final” 
action by local governing bodies by eliminating review by 
the governors of the various states could not be charged 
with such an intent. That Congress intended the courts 
to step in and replace the governors is inconceivable 
when there was so much emphasis on quick decontrol 
action by city councils at any time during the six months 
period from the time of the adoption of the law until 
December 31, 1950. Local governing bodies are to pass 
decontrol resolutions and their action is final and Mr. Tighe 
Woods is to decontrol upon “receipt” of such resolutions. 

As will be emphasized in the section discussing legal au¬ 
thorities herein, the nature of the problem involved, the cir¬ 
cumstances under which it arises and the legislative history 
of this emergency legislation all indicate that the conclu¬ 
sion which should be drawn is that when the House and Sen¬ 
ate both said in their reports above cited, “... the action of 
the local governing bodies in the matter will be final and is 
not subject to review, approval or change by any other au¬ 
thority,” the House and Senate meant exactly what they 
said, otherwise they would have been conferring worthless 
power upon local governing bodies. To ascribe such a pur¬ 
pose to a Congress seeking to provide a speedy method of 
rent decontrol under local option is not logical and certainly 

23 Bowles v. Willingham, 321 U. S. 503; Woods v. Cloyd W. Miller, 333 
TJ. S. 138; Woods v. Shoreline-Cooperative Apartments, 338 TJ. S. 897. 

2* 8. Rep. No. 931, 77th Cong. 2nd Sess. p. 7. 
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not justified by the legislative history herein reviewed. Rent 
control is automatically coming off on December 31, 1950, 
in most cities anyway. Congress did not intend to substitute 
court uncontrollable discretion review for Governor uncon¬ 
trollable discretion review of local action under the unusual 
emergency situation here involved. 

The exhaustive hearings conducted by the Senate and 
House Banking and Currency Committees, the full debates 
on the floors of both houses of Congress, and the positive 
statements in the various reports of Congressional com¬ 
mittees manifest this intent in an irrefutable manner. 

No other conclusion can be gathered from the tenor of the 
Congressional debates, discussions and reports with refer¬ 
ence to the effect of local-option provisions of Federal rent 
control legislation. It is submitted, therefore, that no juris¬ 
diction to examine the actions either procedurally or sub¬ 
stantively, of the Los Angeles Council was conferred, or 
was intended to be conferred by the Congress, upon any 
court or upon any Federal official of this land. 

3. The Scheme of the Statute Clearly Reveals the Absence of 
Jurisdiction to Review Actions of City Councils. 

Apart from the considerations set forth in the preceding 
section to the effect that the Congressional intent was to 
render local action “final’’ and unreviewable by any other 
body, there is an additional basis for Appellee’s contention 
that courts are powerless to review the actions taken by 
local governing bodies in decontrolling rentals. This basis 
is to be found in the language of the statute itself. This 
statutory scheme adds full confirmation to the contentions 
made in the preceding section of this brief. 

The action of the City of Los Angeles involved herein was 
taken under the so-called “local option” decontrol provis¬ 
ion of the Housing and Rent Act (§ 204 (j) (3) ). As 
heretofore observed, the Congress initially provided for 
no court review of this action by the governing bodies of 
cities except political or executive review by State Gover- 
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nors. When the Governor was eliminated the Federal Courts 
were not substituted as reviewers. The legislative history 
of the Act, the nature of the power exercised and the cir¬ 
cumstances prescribed for its use confirm this interpre¬ 
tation. 

Of further significance, and in further confirmation of 
the conclusion herein urged, is the fact that in the same sec¬ 
tion of the Act as that in which the local option provisions 
appear but in a different sub-section (204 (e) (1) ) detailed 
provisions are set forth for the creation of local boards, 
for the holding of public hearings by such boards, for the 
certification of a transcript of the record of such hearings 
and for written statements of findings of fact by said boards 
based thereupon to the Housing Expediter and for action 
thereon by the Housing Expediter if the record “contains 
adequate and substantial evidence to support the findings 
and recommendations of the local board.” 

The next provision of the Act provides in detail for re¬ 
view in the Emergency Court of Appeals of all action by 
the Housing Expediter on the recommendations of said lo¬ 
cal boards or the action or non-action of the Housing Ex¬ 
pediter thereon. The Emergency Court was set up for 
emergency, quick decisions to avoid delays incident to con¬ 
sideration of cases in the ordinary Federal and State 
Courts. Yakus v. United States, 321 U. S. 414, 432-433. 

On the other hand, however, the local-option decontrol 
provisions, which, as noted, are contained in the same sec¬ 
tion of the Act (204(j)(3)) provided for no judicial re¬ 
view whatever of the action of city councils in adopting a 
resolution that rents should be decontrolled. Where, in the 
same Act, the Congress has granted judicial review as to 
certain actions of local boards and has withheld judicial 
review as to actions of city councils, it is quite clear that 
no jurisdiction was intended to exist in the courts to review 
city council action as to compliance with the conditions of 
the Act. This is all the more certain where discretionary 
review by state governors was once in the Act but then re- 
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moved and no suggestion was made that the courts take the 
governors’ place. 

The case of Switchmen’s Union v. National Mediation 
Board, 320 U. S. 297, involved a principle similar to the 
one in this case. There the Supreme Court was called upon 
to interpret certain provisions of the Railway Labor Act 
which provided for no judicial review while other sections 
of the Act did provide for judicial review. The Court held 
that since no judicial review -was specified in certain sec¬ 
tions of the Act, (while it was specified in other sections), 
the lower court had no jurisdiction and consequently should 
not have determined the case on the merits on the ground 
that it had jurisdiction under the section of the Act which 
did not provide for judicial review. The Supreme Court 
stated in part: 

“Generalizations as to when judicial review of admin¬ 
istrative action may or may not be obtained are of 
course hazardous. Where Congress has not expressly 
authorized judicial review, the type of problem involved 
and the history of the statute in question become highly 
relevant in determining whether judicial review may 
be nonetheless supplied ..p. 301. 

“. . . Congress intended to go no further in its use of 
the processes of adjudication and litigation than the 
express provisions of the Act indicate ...” p. 302. 

“. . . If Congress had desired to implicate the federal 
judiciary and to place on the federal courts the burden 
of having the final say on any aspect of the problem, it 
would have made its desire plain . The fact that the 
certificate of the Mediation Board is conclusive is of 
course no ground for judicial review ... Congress has 
long delegated to executive officers or executive agen¬ 
cies the determination of complicated questions of fact 
and of law. And where no judicial review was provided 
by Congress this Court has often refused to furnish one 
even where questions of law might be involved . p. 
303. 
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“ .. . Under this Act Congress did not give the Board 
discretion to take or withhold action, to grant or deny 
relief. It gave it no enforcement functions. It was to 
find the fact and then cease. Congress prescribed the 
command. Like the command in the Butte A . & P. R. 
Co. case it contained no exception. Here as in that 
case the intent seems plain—the dispute was to reach its 
last terminal point when the administrative finding 
was made. There was to he no dragging out of the con¬ 
troversy into other tribunals of law. That conclusion 
is reinforced by the highly selective manner in which 
Congress has provided for judicial review of adminis¬ 
trative orders or determinations under the Act. There 
is no general provision for such review. But Congress 
has expressly provided for it in two instances . . 
p. 305. 

“When Congress in § 3 and in §9 provided for judicial 
review of two types of orders or awards and in § 2 of 
the same Act omitted any such provision as respects a 
third type, it drew a plain line of distinction. And 
the inference is strong from the history of the Act that 
that distinction was not inadvertent. The language of 
the Act read in light of that history supports the view 
that Congress gave administrative action under § 2, 
Ninth a finality which it denied administrative action 
under the other sections of the Act... ” p. 306. (Ital¬ 
ics supplied). 

Failure to provide court review is not one of the objections 
raised in the complaint but the Supreme Court has held 
that “due process is not necessarily judicial process /’ Reetz 
v. Michigan, 188 U. S. 505 at 507. 

Moreover, as the constitutionality of the Act has been 
sustained by the Supreme Court of the United States in the 
case of Woods v. Shoreline Cooperative Apartments, 
338 U. S. 897 there can be no judicial inquiry as to the wis¬ 
dom of the method chosen by Congress to effectuate the 
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purposes of the Act. Sunshine Anthracite Coal Co. v. 
Adkins, 310 U. S. 381; Carolene Products Co. v. United 
States, 323 TJ. S. 18. 

Applying the Switchmen’s Union decision to the instant 
case one finds that the City Council here found the facts by 
resolution, as required by the Act, after a public hearing 
just as the national board found the facts there. The Act 
gives the Expediter no “discretion to take or withhold 
action, to grant or deny relief.” Congress “prescribed the 
command” and the command “contains no exception.” 
Upon receipt of the resolution the Expediter must decon¬ 
trol. 

Looking at “the type of problem involved and the history 
of the statute in question”, one immediately recognizes that 
the problem of passing upon decontrol action of the 3000 
cities where rent control exists would swamp the District 
Court here. Congress could hardly have intended that 
such problems be finally settled in this Court. If Con¬ 
gress had intended “to place on the federal courts the bur¬ 
den of having the final say on any aspect of the problem, 
it would have made its desire plain.” The “history of the 
statute in question” could hardly be more conclusive as to 
Congressional intent that the Courts were intended to have 
no jurisdiction. 

Representative McCormack, the majority leader, in urg¬ 
ing adoption of this Act, said in part that: 

“It gives to the local government, whether city or town, 
where control exists now, complete control over it” 96 
Cong. Rec. 8658. 

The chief sponsor of the Act and Chairman of the Com¬ 
mittee in presenting it to the House, Representative Spence, 
said: 

“I have heard a lot of talk about the arrogance and the 
impudence of the bureaucrats here, but no Expediter, 
no agency here, will have any right under this bill 
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to deny the will of the people. If they say they want 
it continued, it is continued. If they say they want it 
discontinued, it is discontinued; and the Expediter must 
act upon the advice of the local governing body . . . 
When the local action is certified to the Expediter, he 
must decontrol . . .” 96 Cong. Bee. 8658. 

And then there is the clear Congressional failure to pro¬ 
vide court review to replace Governor review and the ex¬ 
planation in both the Senate and House Beports on the 
Act as follows: 

“In other words, the action of the local governing 
body would be final and not subject to review, appeal, 
or change by any other authority.” (Italics supplied) 
(S. Bept. 1780, 81st Cong., 2d Sess., p. 10) 

“In other words, the action of the local governing body 
in the matter would be final and not subject to review, 
approval, or change by any other authority.” (Italics 
supplied) (H. Bept. 2116, 81st Cong., 2d Sess., p. 5) 

What could be more final than that intent to preclude 
Court review of action of local governing bodies! As in the 
Switchmen’s Union case “the dispute was to reach its last 
terminal point when the administrative finding was made. 
There was to be no dragging out of the controversy into 
other tribunals of law.” (Italics supplied) 

And as in the Switchmen’s Union case this “conclusion’’ 
is “reinforced by the highly selective manner in which Con¬ 
gress has provided for judicial review of administrative 
orders or determinations under the Act. There is no gen¬ 
eral provision for such review. But Congress has provided 
for it in one specified instance. And “Wlien Congress . . . 
provided for judicial review of” one type of decontrol (i.e., 
by local boards) and in the same section “omitted any such 
provision as respects a third type, it drew a plain line of 
distinction.” There is no need to rely upon “inference” 
as in the balance of the quotation from the Switchmen’s 
Union case as here we have a direct statement. 
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The cases cited by Appellants (p. 9) in support of their 
contention for judicial review are not in point and are dis¬ 
tinguishable from the instant case. 

Each case cited merely stands for the general rule that 
administrative determinations, in the absence of Congres¬ 
sional intent to the contrary, are subject to judicial review. 
Intervenor-Appellee as is stated supra at page 00 has no 
quarrel with this general rule. In none of the cases is there 
present or is there even discussed such vivid legislative 
history and intent as is present in this case or this unusual 
emergency Act. In none of the cases cited by Appellants 
and discussed below could judicial review under the gen¬ 
eral rule result in complete frustration of the entire pur¬ 
pose of Congress as it would here by preventing, as is 
pointed out supra pages 52-55, decontrol action by city 
councils simply through lack of time for judicial review. 
None of Appellants’ cases involve the upholding of judicial 
review where the first and only review provided under a 
statute was a completely discretionary review and then that 
review was eliminated. 

The Court in Dismuke v. United States, 297 U. S. 167, 
allowed judicial review under the general rule only because 
there was “absence of compelling language” to the con¬ 
trary. In Stark v. Wickard, 321 U. S. 288, judicial review 
was allowed again under the general rule but the Court noted 
at page 306: 

“ ... it must appear from the nature and character 
of the legislation that Congress intended to create a 
statutory privilege protected by judicial remedies.” 

No such intent to “create a statutory privilege protected 
by judicial remedies” appears in the instant case. The case 
of Work v. Louisiana, 269 U. S. 250, is not in point for it 
involved an allegedly illegal act already done by the Sec¬ 
retary of Interior and the question was whether the injunc¬ 
tion action was premature. It bears little resemblance to 
the instant case, there being no statutory scheme whatso- 
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ever. In Philadelphia Co. v. Stimson, 223 U. S. 605, the 
Court merely held that an injunction action would lie against 
the Secretary of War to enjoin him from allegedly institut¬ 
ing criminal actions illegally. The Stimson case again was 
based on the general rule and had none of the aspects of 
this case, such as emergency, short term legislation with 
the only review provided, review by the Governor, removed. 
The case of Fleming v. Moherly Milk Products, 82 App. 
D. C. 16,160 F. 2d 259, cert, den., 331 U. S. 786, involved an 
injunction action against the Office of Temporary Controls 
to restrain enforcement of an order relating to allotments 
of sugar. Appellee was a new concern and the order allot- 
ing it sugar was based upon four months of its operation 
in 1946. Appellee contended that this order was in viola¬ 
tion of the provision that provided that production for non¬ 
war use should not be made dependent upon existence of a 
concern at a given time. This Court affirmed a judgment 
for Appellee. 

In answer to Appellants’ contention that since Congress 
provided in the Act for review of certain orders but not for 
allocation orders that therefore Congress did not intend 
review of allocation orders, this Court said that the argu¬ 
ment would have substance except that the challenge was 
that the Administrator had violated a specific prohibition 
of the statute. This Court said at page 264: 

“It is that he has done what Congress specifically told 

him not to do.” 

In the instant case Congress has not specifically or even 
by inference told the Housing Expediter not to do the acts 
herein complained of. Since Congress provided review of 
decontrol by local boards and then specifically eliminated 
discretionary review of decontrol resolutions of local 
governing bodies, Congress must have intended not to 
have courts step in and review the latter. It is there¬ 
fore most respectfully submitted that the scheme of the 
statute here involved certifies and confirms the conclusions 
urged in the preceding section herein that under the un- 
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usual emergency act here involved judicial review of de¬ 
control of rents through action by city councils was not in¬ 
tended by the Congress. 

4. “The Action to be Prevented or Compelled is Authorized 
by the Sovereign and the Demand for It Must Fail as 
a Demand Against the Sovereign.” 

Although Appellants do not raise or discuss this question 
the Appellee Tighe Woods can probably be expected to 
again oppose this jurisdictional point as he did when it 
was suggested by this Intervenor—Appellee so the follow¬ 
ing analysis is presented as indicating why the point was 
raised: 

Under § 204(j) (3) “The Housing Expediter shall termin¬ 
ate the provisions of this title in any incorporated city . . . 
upon receipt of a resolution of its governing body . . .” 
It is clear that use of the word “shall” makes the Expedi¬ 
ter’s duty to terminate mandatory “upon receipt.” And 
since only the sovereign government of the United States 
can terminate rent control in Los Angeles and by this lan¬ 
guage of the Act since “ . . . the action to be prevented or 
compelled is authorized by the sovereign, the demand for it 
must fail as a demand against the sovereign.” Larson v. 
Domestic and Foreign Commerce Corp., 337 U. S. 682, 695. 
The Court there also said “We hold that if the actions of 
an officer do not conflict with the terms of his valid authority 
then they are the actions of the sovereign ... ( ibid p. 695). 
So here the threatened action of the Expediter that he will 
“terminate”rent control in Los Angeles now as he should have 
on August 2 “upon receipt of a resolution of its governing 
body ...” does not conflict with the terms of his valid au¬ 
thority. All he is going to do is what the law says he “shall” 
do. Clearly this is “action” which “is authorized by the 
sovereign, (and) the demand for it must fail as a demand 
against the sovereign.” 

In the Larson case (p. 686) the Court also said in part: 
“. . . Nor was it claimed that the Administrator had any 
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personal interest in this coal or indeed, that he himself 
had taken any wrongful action. The complaint was directed 
against him because of his official function as chief of the 
War Assets Administration. It asked for an injunction 
against him in that capacity, and against ‘his agents, assist¬ 
ants, deputies and employees and all persons acting or 
assuming to act under their direction. ’ The relief sought 
was, in short, relief against the Administration for wrongs 
allegedly committed by subordinate officials in that Ad¬ 
ministration. The question presented to the courts below 
was whether such an injunction was barred by the sover¬ 
eign’s immunity from suit.” 

If one substitutes the words “Housing Expediter” for 
the word “Administrator” it will be found that the instant 
case is almost identical except the wrongdoing complained 
of is that of the City Council of Los Angeles which is not 
subordinate to or controllable by the Expediter. The pro¬ 
visions of the Act here involved have been upheld by the 
Supreme Court of the United States 25 and since the actions 
of the Expediter do not conflict with the terms of his valid 
authority, here they are in fact the actions of the sovereign. 

Under the facts of this case it seems that the choice of 
the Expediter not to defend on this ground is not motivated 
by a complete lack of merit therein. 

5. Conceding Arguendo That Appellants Have a Eight to 
Judicial Review of the Alleged Erroneous Actions of 
the City Council of Los Angeles in Adopting the Reso¬ 
lutions Involved Herein, They Should Have Their Com¬ 
plaint Dismissed as They Have Failed to Exhaust Other 
Remedies Before Seeking This Extraordinary Relief. 

While believing the legislative history of the Housing 
and Rent Act of 1950 clearly shows a Congressional intent 
to preclude court review of decontrol of rents based upon 

25 Woods v. Shoreline Cooperative Apartments, Inc., 338 TJ. S. 897 reversing 
84 F. Supp. 660 (D. C. HL 1949). 
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resolutions of local governing bodies, it is respectfully 
contended that conceding arguendo that Appellants have 
a right to court review and if any court is to review such 
actions it is the appropriate Court where the local govern¬ 
ing body is located. 

There is no charge in Appellants ’ complaint of personal 
wrongdoing by Tighe Woods, the Housing Expediter. The 
complaint is of alleged wrongdoing by the City Council of 
the City of Los Angeles. 26 Mr. Woods has no possible con¬ 
trol over that Council. He cannot change or correct any al¬ 
leged mistakes that Council has made. It is the Council— 
not Mr. Woods—whom the Congress has designated as its 
agent to make the finding requisite to rent decontrol in Los 
Angeles and the Act provides that “. . . upon receipt of 
a resolution of its governing body adopted for that pur¬ 
pose . . .” Mr. Woods “shall” terminate. 

If any court is to consider alleged wrongdoing of the 
City Council of Los Angeles and violation thereby of a 
Congressional mandate, it would seem that the court to 
assume such jurisdiction is the court located in Los Angeles 
having jurisdiction over that City Council. 

Mr. Woods is offering no defense to the instant action. 
He, by his admitted request to the City Council of Los 
Angeles to change its action in adopting the resolution 
involved herein has allied himself with the Appellants 
herein. He has not and could not be expected to defend the 
City Council which rejected his plea. 

Under all these circumstances the first and only remedy 
available to Appellants was an action against the City Coun¬ 
cil of Los Angeles for extraordinary relief restraining the 
sending of the resolution to Mr. Woods. This Appellants 

2« As is stated infra, page 103, the claim in Appellants’ brief that Mr. 
Woods has to perform the duty under the Act of determining whether the 
City Council complied with local law and whether a proper hearing was 
granted is not supported by any allegations in the Complaint of such duty 
or any failure to perform such duty. As is stated there all the Co mplaint 
alleg es is that he threatens to “acquiesce” or “approve” (Para. XV111, 
XIX, XX, Complaint) wrongful action of the City Council of Los Angeles— 
not that he is violating his own duty. 
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did not do. It is obviously easy in Los Angeles to im¬ 
mediately explode the allegations they here make as en¬ 
tirely frivolous and lacking in merit, while 3000 miles away 
such a task is not so easy. Appellants therefore, passed 
up their remedy against the City Council and filed this 
action because of the advantages of delay incident thereto 
and because of assurances, publicly made by Mr. Woods, 
before the action was filed, that Mr. Woods would be a 
most friendly defendant. As the record herein shows, Ap¬ 
pellants’ expectations have not been disappointed. 

Also, Appellants could have acquired jurisdiction over 
Tighe Woods in Los Angeles. The Act in § 206(c) pro¬ 
vides: “The principal Office of the Housing Expediter 
shall be in the District of Columbia, but he or any duly au¬ 
thorized representative may exercise any or all, of his 
powers in any place ...”. Since Tighe Woods was in fact 
in Los Angeles at the very time the Complaint was filed 
in this case in the District of Columbia he could have been 
sued there and all necessary parties could have been made 
defendants with him. Only hopes of delay by filing the suit 
3000 miles away could have motivated failure to file the 
suit there. 

It is respectfully urged that Appellants herein have mis¬ 
conceived this remedy in that they proceed against the 
Housing Expediter seeking to enjoin him from doing pre¬ 
cisely what he is required to do by the Act here involved, 
where as Appellants remedy was in the appropriate Court 
in Los Angeles in a proceeding against the City Council. 

That Appellants have slept on their rights and are now 
without a remedy is not of proper concern to the Courts. 

IL THE COMPLAINT FAILS TO STATE A CAUSE OF 

ACTION. 

The brief of Appellants states on pages 2 and 3 that 
its Complaint is based on two principal contentions: (1) 
the City Council of Los Angeles violated the referendum 
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provisions of the Charter of the City of Los Angeles so 
the resolution was not adopted in accordance with appli¬ 
cable local law as required by the Housing and Bent Act 
of 1950; and (2) that “the second principal basis upon 
which the Complaint herein rests concerns the nature of 
the hearing held by the Los Angeles City Council. ’ ’ , 

Glaringly apparent is the absence of any claim in the 
Complaint of violation of a statutory mandate and duty 
by the Defendant Housing Expediter. Appellants attempt 
to supply this defect in the Complaint by an argument in 
their brief that such a mandate and duty exist. 

The two principal bases of the Complaint and the absence 
of allegations of violation of a statutory duty by the Ex¬ 
pediter will be examined in this section of this Intervenor- 
Appellee’s brief. 

1. The Resolution of the Los Angeles City Council Was 
Adopted in Accordance With the Housing and Bent 
Act of 1950 and Applicable Local Law. 

Appellants devote pages 11 through 15 of their brief to 
their contention that the resolution here in question of the 
Los Angeles City Council was not adopted in accordance 
with applicable local law. Appellants seek to add to their 
complaint by putting into their brief an allegation not found 
in their complaint—that the “resolution has not, in fact, 
been published yet,” evidently hoping to escape dismissal 
of this part of the complaint as moot since they admitted 
in open court on September 1,1950, that no referendum pe¬ 
tition had been filed or offered for filing. (Transcript, pp. 
77-78) 

Appellee respectfully contends that Appellants are wrong 
in this section of their brief in their analysis of the Housing 
and Bent Act of 1950, in their analysis of the Los Angeles 
City Charter and in their analysis and reliance upon the 
California court decisions they cite. 
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(a) The City Council of Los Angeles had a mandatory duty 
to act by resolution both under the Housing and Rent 
Act of 1950 and under California law. 

The Housing and Rent Act of 1950 requires that the City 
Council of Los Angeles act by “resolution.’’ Such a re¬ 
quirement is mandatory. If the Council acted by * 1 order** 
or “ordinance,” the only other forms of action authorized 
by the Charter (§ 21), such action would violate the Con¬ 
gressional mandate. Appellants on page 13 of their brief 
omit the reference from § 21 to “order” and “resolution,” 
but it is there. Also in quoting from § 281 Appellants omit 
the reference therein to referendum on certain resolutions 
authorizing or making certain contracts which is discussed 
in the next section of this brief. 

Appellants contend that in using the word “resolution” 
the Congress knew not what it was doing. Such a charge 
of ignorance on the part of Congress hardly comports with 
the fact that it is a body which constantly acts by various 
methods including resolutions so it does know the differ¬ 
ence between an ordinance and a resolution. Also, exami¬ 
nation of the background of many members of the Congress 
shows they have held municipal offices or employment of 
various kinds, and certainly all have as citizens participated 
in local government, so that they have acquired a sufficient 
knowledge of the processes of local government to escape 
a presumption of ignorance on their part. 

It is respectfully submitted that Congress did know what 
it was doing when it used the word “resolution”. Mr. 
Spence, who was in charge of the committee reporting the 
bill, which became the Housing and Rent Act of 1950, in an¬ 
swering the question, “Assuming that some people in Chi¬ 
cago want to get a vote to do away with rent control if they 
do not want to continue it until December 31, how would they 
go about it?” replied, “The governing body could pass a 
resolution.” 96 Cong. Rec. 8658. Throughout the legis¬ 
lative history of the Act there is constant reference to “res- 
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elution” and no discussion of ordinances, which again con¬ 
firms that Congress did indeed know what it was doing. 

The Supreme Court has recently had occasion to reject 
in forceful language a charge of Congressional ignorance 
in the use of particular language. This was in the case of 
Ex parte Collett, 337 U. S. 55 where the charge was that 
Congress did not know what it was doing when it used the 
words “any civil action” in Section 1404 (a) of the new 
Judicial Code. The Court said in part at page 72: 

“What we hold is that the plain meaning of the stat¬ 
utory words and the consistent course of the legisla¬ 
tive history are opposed to petitioner’s contention that 
we must disregard § 1404 (a) because Congress knew 
not what it did. If petitioner’s showing could sustain 
a decision that this section was not really enacted after 
all, little law would remain.” 

On the same day in a companion decision, United States 
v. National City Lines , 337 U. S. 78, the Supreme Court 
relied upon the Collett case and added at page 84, that 
there was not “. . . the slightest justification for over¬ 
riding the unequivocable words ...” used by the Congress. 

The same situation applies here. Appellants level a 
charge of Congressional ignorance with not the slightest 
justification therefor. 

California law is in accord with the contention here made 
that action by “resolution” was a mandatory duty. In 
considering whether the County Board of Supervisors of 
Los Angeles County may act by “ordinance” when a State 
“local option” statute required action by “resolution”, the 
Supreme Court of California held that the Board of Super¬ 
visors must follow the statutory mandate and act by 
“resolution.” Housing Authority of County of Los An¬ 
geles v. Dockweiler, 10 Cal. 2d 437,94 P. 2d 794. In Kleiber 
v. City and Comity of S<m Frcmcisco, 18 Cal. 2d 718,117 P. 
2d 657, a similar decision was made, the Court saying in 
part at page 660: 


“. . . the city must proceed in the manner specified in 
the Act. Furthermore, since the statute is the only 
authority under which the City may act in the prem¬ 
ises . . . the city is bound to proceed in accordance 
therewith.” 

Therefore, both under the Housing and Rent Act of 1950 
and under California law the City Council was required to 
and did act by ‘‘ resolution. ” 

(b) The Charter of the City of Los Angeles does not confer 
a right of referendum on any ‘‘resolution” except a 

. “resolution” making or authorizing specified contracts. 

Section 282 provides in part: 

“At any time within the thirty days mentioned in the 
preceding section, a Petition . . . may be filed with the 
City Clerk, demanding the submission of any ordi¬ 
nance, order or resolution passed by the Council, 
to a vote of the qualified electors of said city, except 
any ordinance, order or resolution which shall take 
effect upon its publication 27 or passage 28 as provided in 
the preceding section . . . ” (Italics supplied) 

Appellant’s contentions about the 30 day waiting period 
can only refer to the above quoted words “Within the 
thirty days mentioned in the preceding section” and cer¬ 
tainly refer to the only two mentions there made of 30 days 
in § 281 which are as follows: “No ordinance—shall go 
into effect until the expiration of thirty days from its pub¬ 
lication” and “No ordinance, order or resolution passed 
by the Council making or authorizing any contract shall go 
into effect until the expiration of thirty days from the pub¬ 
lication of such ordinance, or the adoption of such order or 
resolution ...” (Italics supplied) 

37 See the exceptions in $ 281, Charter, allowing certain ordinances to become 
effective upon publication. 

28 See $ 281 where the only use of the word “passage” is in the last line 
and refers to orders and resolutions only. 





72 


The first mention of 30 days therefore refers to ordi¬ 
nances only. The second mention of 30 days does include 
resolutions but refers to resolutions making or authorizing 
contracts only. So the only 30 day waiting period on reso¬ 
lutions is on those authorizing contracts. In both mentions 
of 30 day waiting periods, i.e., (1) after publication of cer¬ 
tain ordinances or (2) after adoption of resolutions making 
or authorizing certain contracts, the purpose of the 30 day 
waiting period is to allow time for the filing of a referen¬ 
dum petition. Since the “resolution” in the instant case 
does not make or authorize a contract there is no 30 day 
period “within” which to file a referendum petition against 
it and no referendum on it is allowed by the Charter. 

To make certain that the 30 day waiting period on orders 
or resolutions making or authorizing a “contract” was not 
confused with orders and resolutions on other subjects the 
last line then says “except as hereinbefore provided, orders 
and resolutions shall take effect upon passage.” Section 
282 nails down this interpretation by excepting from the 
right of referendum “any ordinance, order or resolution 
which shall take effect upon its publication or passage as 
provided in the preceding section ...” 

(c) All resolutions adopted by the City Council of Los An¬ 
geles except those making or authorizing certain con¬ 
tracts take effect upon “adoption” or “passage.” 

The only references in the Charter of the City of Los 
Angeles to the effective date of resolutions adopted by the 
City Council are in Sections 281 and 282. 

Section 281 provides in part in its only reference to reso¬ 
lutions that: 

“No . . . resolution passed by the Council making or 
authorizing any contract shall go into effect until the 
expiration of thirty days from the publication of such 
ordinance , or the adoption of such order or resolution , 
. . . Except as hereinbefore provided, orders and 
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resolutions shall take effect upon their passage.” 

(Italics supplied) 

The only provision included in the “hereinbefore pro¬ 
vided” is therefore resolutions “making or authorizing 
contracts”—all other resolutions including the one herein 
involved “take effect upon their passage.” 

In § 282 all references to resolutions are references back 
to the above language in providing that certain resolutions 
making or authorizing contracts which are not to go into 
effect until 30 days after their “adoption” are subject to 
referendum, while all other resolutions which take effect 
upon “passage” are not subject to referendum. In the 
next section hereof this interpretation is further shown by 
the language of the Charter there referred to providing 
that ordinances are required to be published before they 
are effective while resolutions are effective upon adoption 
or passage. 

Also in Section 282 the fact that resolutions become ef¬ 
fective upon “adoption” while ordinances become effective 
upon publication is further illustrated by the language used 
in that section in prescribing the duty of the city clerk to 
certify to the sufficiency or insufficiency of a referendum 
petition, where it is stated in part: 

“. . . within thirty days after the publication of the 

ordinance , or the adoption of the order or resolution 
>» 


Clearly this can only mean that resolutions are effective 
upon “adoption” while “ordinances” are effective upon 
“publication.” 

(d) The Charter of the City of Los Angeles does not re¬ 
quire “publication” of resolntions adopted by the City 
Council. 

In the preceding section of this brief it is respectfully 
urged that under the Charter of the City of Los Angeles 
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resolutions adopted by the City Council of Los Angeles, 
except those making or authorizing certain contracts, where 
a 30 day waiting period is specified in order that the right 
of referendum may be used, are effective upon passage. 
This Section is devoted to the point that resolutions of the 
City Council are not required by the Charter to be published 
before they are effective. This is made clear by comparison 
with the provision of the Charter requiring publication of 
ordinances (§31) which mentions only ordinances and the 
references in §§ 281 and 282 to publication of ordinances. 
The absence of mention of a similar requirement in § 31 
for resolutions, and the absence of similar references in 
§ 281 and § 282 to publication, and the absence of any other 
provision in the Charter requiring publication of resolu¬ 
tions adopted by the City Council makes it clear that there 
is no requirement of publication of resolutions. But the 
further fact, as is demonstrated herein, that when referring 
to resolutions the Charter uses the words upon “adoption” 
or upon “passage,” while in referring to ordinances the 
words upon “publication” are used, makes this all the 
more definite. 

Under § 281 “No ordinance . . . shall go into effect until 
the expiration of thirty days from its publication, except 
. . .” ordinances exempted from this 30 day period and 
such excepted ordinances “shall take effect upon their pub¬ 
lication.” It is further provided “No ordinance . . . mak¬ 
ing or authorizing any contract shall go into effect until 
the expiration of thirty days from the publication of such 
ordinance . . . ” Thus §281 mentions publication three 
times and always it is with direct reference to publication 
of ordinances only—never does it refer to publication of 
resolutions. 

Under § 282 reference is first made to “any ordinance, 
order or resolution which shall take effect upon its publi¬ 
cation or passage as provided in the preceding section.” 
This is obviously a reference to the ordinances excepted 


from the 30 day referendum period in §281 which ordi¬ 
nances “take effect upon their publication’’ and the non- 
contract making or non-contract authorizing resolutions 
mentioned in the last line which “shall take effect upon 
their passage.” In the third paragraph of § 282 reference 
is then made to “. . . within thirty days after publication 
of the ordinance ...” Thus § 282 mentions publication 
twice—and always it is publication of ordinances only. 

Section 31, the Section of the Charter covering publication 
of ordinances does not even mention resolutions and there 
is no other section containing such a requirement for reso¬ 
lutions. Section 281 in its provisions on contracts clearly 
distinguishes “ . . . publication of such ordinances, or 
the adoption of such order or resolution ...” (Italics 
supplied) That language shows the 30 day referendum 
time on ordinances is computed as 30 days after “publica¬ 
tion.” While the 30 day period on resolutions is computed 
as 30 days from “the adoption of such . . . resolution.” 
Finally, the last sentence of § 281 after referring to the 
exception where 30 days after “adoption” must be allowed 
before certain resolutions on contracts are effective, says 
that all other “resolutions shall take effect upon passage” 
(italics supplied) and not that resolutions are to be effective 
only “upon publication” as is specified with respect to 
ordinances. 

These same distinctions on publication as applying only 
to effective date of ordinances with “adoption” or “pas¬ 
sage” as applying to resolutions are maintained throughout 
§ 282. Under § 282, resolutions which “take effect upon 
passage,” (Le., all resolutions except those on certain con¬ 
tracts) are exempted from right of referendum, and the 
30 days within which a referendum or a contract resolution 
must be filed are the 30 days from “the adoption of the 
. . . resolution . . . ” as contrasted with ordinances subject 
to referendum where it is 30 days “after publication of the 
ordinance.” 
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There is therefore no requirement that resolutions of the 
City Council must be published before they are effective 
and in fact the Charter clearly shows publication is a re¬ 
quirement strictly limited to ordinances only. 

(e) Conceding arguendo that appellants had a right to a 
referendum on the resolution here involved, that right 
was extinguished 30 days from the date of adoption 
thereof and appellants’ claim is now moot. 

It is respectfully urged in the preceding sections of this 
brief that the City Council of Los Angeles was under a 
mandatory duty to act by “resolution” and that under the 
Charter of the City of Los Angeles resolutions adopted by 
the Council take effect upon “adoption” or “passage” as 
there is no requirement in the Charter of “publication” 
which is applicable to resolutions. Also, it is believed that 
the Charter does not confer a right to file a referendum 
petition upon Appellants against the resolution here in¬ 
volved. But conceding arguendo that Appellants had a right 
to petition for a referendum on said resolution, the time 
fixed by the Charter for the filing of such a petition has 
now expired so the claim of such a right is now moot due 
to the failure of Appellants to exercise it. 

The resolution involved herein was adopted on July 28, 
1950. The immediately preceding Sections of this brief, 
supra, respectively are believed to show that all resolu¬ 
tions adopted by the City Council of Los Angeles take effect 
upon “adoption” or “passage” and that publication is not 
required before a resolution is effective. Also, § 282 of the 
Charter in conferring the right of referendum confers it 
“at any time within the thirty days mentioned in the pre¬ 
ceding section ...” (italics supplied) Section 281, the 
preceding section referred to, in its only “mention” of 30 
days and resolutions provides in part: 

“No . . . resolution authorizing any contract shall go 
into effect until the expiration of thirty days from 
. . . the adoption of such . . . resolution ...” (Italics 
supplied.) 
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Therefore, the 30 day period within which a referendum 
against a resolution must be filed dates from “adoption” 
of such resolution. 

Thirty days from the date of adoption of the resolution 
involved herein have now expired on August 28, 1950. By 
admission of Counsel for Appellants in open Court on 
September 1, 1950 (Transcript pp. 77-78) a petition for a 
referendum was not filed in this case by Appellants within 
this 30 day period as required by the Charter, and in fact 
Appellants brief seems to concede that the referendary 
petitions are now (i.e. September 11,1950) being circulated 
and will be filed some time in the future (Brief p. 3). Ob¬ 
viously Appellants right to a referendum, if any, is gone 
by their own failure to exercise it and this Court should 
act upon this fact and hold the claim to a right of referen¬ 
dum is moot. The Supreme Court of the United States has 
said in part: 

. It is a familiar doctrine that an appeal in an 
equity suit opens up inquiry as of the time of the 
ultimate decision. To decide this appeal on the basis 
of a legal situation that ceased to exist not only prior to 
the taking of this appeal but also before issue was 
finally joined in the District Court, would be to make 
a gratuitous advisory judgment. It is the case that 
is here now that must be decided, and it must be decided 
on the basis of the circumstances that exist now.” 29 

Conceding arguendo that the resolution involved herein 
was an ordinance and was required to be published, Appel¬ 
lants cannot rely upon lack of publication since their com¬ 
plaint does not allege that the “resolution-ordinance” was 
not published. Appellants say on page 11 of their brief 
“... the resolution has not, in fact, been published yet.. 
They have no basis whatever in this record for that state- 

28 Public Utilities Commission of Ohio v. United Fuel Oos Co., 317 U. 8. 456. 
466. 
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ment Requirements of publication are not common law 
requirements but creatures of statute or charter. 30 If Ap¬ 
pellants rely upon a claim of violation of law in this connec¬ 
tion they must set forth the law upon which they rely and 
allege facts showing its violation in the complaint. 31 This 
they do not do. 

(f) California court decisions involving “local option” pro¬ 
visions of statutes all hold that exercise by a munici¬ 
pality of its local option is not action which is subject 
to referendum. 

On pages 13, 14 and 15 of their brief Appellants gave 
consideration to certain California court decisions involving 
referendums which they evidently contend have something 
to do with the question before this court of whether Cali¬ 
fornia law authorizes a referendum upon the resolution here 
involved. It is interesting to note that they attempt to 
distinguish the only decisions of the California Supreme 
Court involving “local option’* provisions of Statutes by 
contending that public housing is a matter in which “rela¬ 
tively few people had a personal stake in the outcome.” 
In making such a distinction Appellants evidently wrote 
without reading the cases to which they refer. Public 
housing throughout the United States has been upheld in 
state after state on one thesis and one thesis only, which 
thesis is that public housing is a public purpose for which 
city funds may be expended because it is a program in 
which all the residents of every municipality have a 
“stake”. Absent such a basic finding public funds could 

80 Dillon, Municipal Corporations (5th ed. 1911) $ 603 states: 

“In the absence of a statutory or charter provision directing that 
ordinances be published before they take effect, no publication is neces¬ 
sary and ordinances take effect immediately without it.” 

31 Cf. Larson v. Domestic 4" Foreign Commerce Corp., supra page 64, at 
p. 690, the court states in part: “. . . it is necessary that the Plaintiff 
set out in his complaint the statutory limitation upon which he relies. ’ ’ 
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not be expended for this purpose. 32 The distinction is there¬ 
fore totally wrong. 

The plain fact is that all California decisions involving 
exercise of a “local option” by a city or county have held 
that the exercise of such a “local option” under a state 
statute is not a legislative act because the adoption of the 
state legislation conferring the power or duty to exercise 
the “local option” was the legislative act and exercise of 
the “local option” is an administrative act under California 
law and is therefore not subject to the right of referendum 
under California law. 

There are three California cases upholding a City or 
County’s power to act by “resolution” when exercising its 
“local option” under the California Housing Acts, which 
acts, in conferring such an option, are very similar to the 
Federal Statute here in question. 

In Housing Authority of County of Los Angeles v. Dock- 
weiler, 14 Cal. 2d 437, 94 Pac. 2d 794, where the laws of 
the State of California provided that the Housing Au¬ 
thority of the County of Los Angeles was created but 
could not exercise its powers or transact business under 
the Act until and unless the County Board of Supervisors 
“by proper resolution shall declare at any time hereafter 
that there is need for an authority to function in such 
city or county,” the Supreme Court held this gave the 
Supervisors full authority to adopt a resolution for such 

32 In Bousing Authority of County of Los Angeles v. DocJcweUer, 14 Cal. 
2d 437, 94 P. 2d 794, the Court expressly upheld a public housing statute 
saying at p. 801 that: 

. .. the Federal statute and our state statute are premised upon 
the expressly declared policy that elimination of substandard dwellings 
and the providing in their place and stead of safe and sanitary dwellings of 
low rental for those otherwise required by lack of income to remain in sub¬ 
standard dwellings are public uses and purposes. . . . The use here pro¬ 
posed, as argued by Appellee and admitted by Appellants, may be more 
beneficial in the way of direct aid to a particular class, but it also operates 
to the benefit of the general public and its welfare. . . . ” Throughout the 
decision the Court emphasizes and re-emphasizes that public housing 
legislation is found by that court and by the many courts of other states 
whose decisions are cited, to be for the benefit of the community as a 
whole. 
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purpose, and that this resolution was an administrative 
step in carrying out the intent of the legislature. 

In claiming that Hopping v. City of Richmond, 170 Cal. 
605, 150 P. 977 is “the leading case” even though 
that case involved a city hall and not a “local option” and 
was decided in 1915, Appellants do not even cite Kleiber 
v. City and County of San Francisco, 18 Cal. 2d 718, 117 
Pac. 2d 657, which this Intervenor-Appellee contends is 
the leading case in California on the nature of the exercise 
of “local options” by city councils and whether such action 
is subject to referendum. In the Kleiber case the Cali¬ 
fornia Supreme Court in 1941 upheld the right of the City 
Council to act by “resolution” in establishing a city housing 
authority under the Housing Authorities Law, and further 
held that such a resolution was an administrative act and 
not subject to the referendum. The Court stated as follows 
at p. 658-9: 

“Section 13 of the Charter of the City and County of 
San Francisco provides that action by the board of 
supervisors shall be by ordinance or resolution and that 
‘every legislative act shall be by ordinance’ . . . 

“The plaintiff contends that the action of the board of 
supervisors represented by the various resolutions was 
legislative in character as distinguished from adminis¬ 
trative or executive; that the board could therefore 
validly authorize the contracts referred to only by 
ordinance, as distinguished from action by resolution. 
The plaintiff relies on Hopping v. Council of the City 
of Richmond, 170 CaL 605 (150 Pac. 977), wherein this 
court held that action of the city council providing for 
the acquisition of land and the construction of a city 
hall and offices was legislative rather than administra¬ 
tive in character, and was therefore subject to a refer¬ 
endum. That decision recognized, however, that the 
power of referendum does not apply to acts which are 
not legislative in character, and that executive and ad¬ 
ministrative acts, whether initiated by resolution or 
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ordinance, are not subject to that reserved power. (See 
also BrazeU v. Zeigler, 26 Okla. 826,110 Pac. 1052). 

“It is not here questioned that if the action of the 
board of supervisors in adopting the foregoing resolu¬ 
tions was not legislative, but was executive or admin¬ 
istrative in character, then the argument and the deci¬ 
sions relied on by the plaintiff are unavailing. 

“In the Hopping case (p. 614) it was said that the 
action by the city council involved a determination that 
the public interest of the city required that it should 
have a city hall, which should be located on land offered 
for the purpose, that a building should be constructed 
thereon and a suitable appropriation made for the pur¬ 
pose. ‘This constituted a declaration of a public pur¬ 
pose and a provision for ways and means of its accom¬ 
plishment ... it was to that extent a thing which the 
legislative power alone may declare and determine. 
The council could consider the questions of public good, 
public interests, and public policy involved solely by 
virtue of and in the exercise of its legislative power, 
and its action thereon was clearly an act in the exer¬ 
cise of that power/ The court there distinguished 
cases in which a contrary conclusion had been reached 
by pointing out that in such cases the measures held to 
constitute merely executive or administrative action 
were not such as declared a public purpose or policy, 
but were designed merely as detail to carry out a pre¬ 
viously declared legislative purpose and policy. There¬ 
fore, if the action be designed merely to carry into 
effect law already enacted it may be said to be adminis¬ 
trative rather than legislative action. 

“The distinction pointed out in that case must be 
deemed determinative of the question presented here. 
The public purpose here involved was declared and 
made law by the legislature of this state when it en¬ 
acted the Housing Authorities Law and related acts. 
. . . The act created a housing authority as a separate 
public body corporate and politic in each city, county, 
and city and county of the state. It provided that that 
body was to function upon the specified finding of 
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necessity therefor by resolution of the governing body 
of the city, county, or city and county. The act also 
prescribed the powers, duties and obligations of the 
authority and of the city in carrying out its salutary 
purposes. Every necessary legislative act was com¬ 
pleted by the legislature. There was nothing left to do 
except to administer the law. Governing bodies of 
cities, counties, or cities and counties perform both 
legislative and executive or administrative acts. The 
former is ordinarily performed by ordinance; the lat¬ 
ter may be done by resolution. The steps to be taken 
by the city to gain the advantages afforded by the law 
are in the ascertainment of facts, and are administra¬ 
tive in character. To gain those advantages the city 
must proceed in the manner specified in the act. Fur¬ 
thermore, since the statute is the only authority under 
which the city may act in the premises, and the subject 
matter of the action is of more than local concern, the 
city is bound to proceed in accordance therewith . . .” 
(Italics supplied.) 

So here, the City Council, finding that there no longer 
exists such a shortage in rental housing accommodations 
as to require rent control in the City of Los Angeles per¬ 
formed an administrative act, which legally and properly, 
under the Charter of said City and as required by the 
Housing and Bent Act of 1950, was taken and expressed 
by a resolution. Under the Housing and Bent Act of 1950, 
which was the only authority under which the city could act 
in the decontrol of rents, the city was required under Sec¬ 
tion 204 (j) (3) to adopt a “resolution’’ and transmit it to 
the Housing Expediter. The City Council in adopting this 
resolution complied in every respect with the requirements 
of the Act, and there were no other means provided in the 
Act by which they could act. 

The above quote amply distinguishes the Hopping case 
but in that case, the Court also states at p. 979: “In the ab¬ 
sence of a very clear declaration to the contrary, it must be 
presumed that the power of referendum was intended to 
apply solely to the legislative powers of the city.” (Italics 


supplied.) The Charter of Los Angeles certainly contains 
no “clear declaration to the contrary.” 

In the recent case of Housing Authority of City of 
Eureka v. Superior Court in and for Humboldt County, 
35 A. C. 594, 219 Pac. 2d 457, the housing author¬ 
ity filed an application for a writ of prohibition to 
restrain the court from taking any further action 
on two cases in which taxpayers sought to require the city 
clerk to accept and file a referendum petition and to enjoin 
members of the city council from proceeding with a housing 
program under the Federal Housing Act of 1937, as 
amended in 1949, Public Law 171, 81st Congress, which re¬ 
quired that the governing body of any municipality in which 
a Housing Authority has been established must approve 
its application for a loan. The Housing Authority of 
Eureka was approved by the City Council by Resolution 
No. 3720 and the loan application by Resolution No. 3911. 
The Authority and the city clerk of Eureka contended that 
the referendum provisions of the city charter did not apply 
to such resolutions because the Council of the City had 
acted under the Federal Housing Act and the Housing 
Authorities Law of California. The California Supreme 
Court, in quoting the portion of the Kleiber case set out 
supra with approval, stated as follows (at pp. 461 and 462): 

“The Kleiber decision is not limited by the language 
of the San Francisco charter; in broad terms the court 
determined the nature of local government’s acts. 
When the sole basis for a determination is whether a 
certain ‘contingent effect’ exists to warrant local ap¬ 
plication of state legislation, the exercise of that nar¬ 
row authority is an administrative act and not a legis¬ 
lative one.... 

“But assuming that the Charter of Eureka goes that 
far, its provisions have been superseded by the more 
recent state legislation which extends the benefits of 
the federal housing act to the cities and counties of 
this state. As held in the Kleiber case, supra, the ac¬ 
tions of local governing bodies under the state-wide 
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housing laws *. . . are administrative only for the pur¬ 
pose of giving state-wide effect to the declared legis- 
tive policy . . . ’ 

“For these reasons, the resolution of the city council 
is not subject to the referendum provisions of the mu¬ 
nicipal charter and the members of the council may 
not be enjoined from approving the actions of the 
authority in carrying out a housing program for the 
City of Eureka. A peremptory writ of prohibition will 
issue accordingly.’* 

The California Supreme Court has uniformly held in the 
three foregoing cases that cities and counties acting under 
State Housing Laws and the Federal Housing Acts are 
doing an administrative act in exercising their “local op¬ 
tion” powers and are required to proceed as directed under 
these State and Federal Acts. In every instance the action 
called for was that they act by “resolution” and such reso¬ 
lution is held not subject to referendum. 

In Essick v. City of Los Angeles , 34 CaL 2d 614, 213 
Pac. 2d 492 the Supreme Court held that the granting of a 
“use” permit or “variance” under standards set forth in 
the city zoning ordinance, was an administrative act, rather 
than a legislative act, and could be accomplished by “reso¬ 
lution” rather than by “ordinance,” and the resolution was 
not subject to the referendum. This case was a specific 
holding on Sections 281 and 282 involved in this case. The 
Court said in part: 

“Plaintiffs further assert that the charter (§281, 282) 
authorizes a referendum only on ordinances, and com¬ 
plain that the action of the council in granting the con¬ 
ditional use permit to defendants by resolution rather 
than by ordinance deprives plaintiffs of their right to 
vote, which is precious and to be zealously guarded. It 
is our view, however, that plaintiffs’ claim to vote upon 
the matter, whether by initiative (charter, § 272-276) 
or by referendum, should properly be directed at the 
Zoning Plan itself (ordinance 90500), or at ordinance 
91503, which amended subsection C of section 12.24 of 
the Zoning Plan, rather than at administrative action 
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taken by the council by the resolution authorized by 
such amendment. *’ 

In Burdick v. City of San Diego, 29 Cal. App. 2d 565, 
84 Pac. 2d 1064 the court held that a resolution 
relating to the erection of a police station, which did not 
purport to select the site or provide for the erection of said 
station, was merely executive or administrative in char¬ 
acter and only a procedural step in carrying out a munici¬ 
pal policy established by prior legislative enactments, and 
the resolution was not subject to the referendum. Thus 
the decisions of the California courts are very consistent 
and uniform. 

In this case the resolution of the Council of the City of 
Los Angeles was under the local law of California an ad¬ 
ministrative act performed under the authority of the 
National Housing and Rent Act of 1950, adopted by the 
Council for the purpose of giving effect to the declared 
legislative policy of the Congress of the United States. As 
such, under applicable local law, as interpreted by the court 
of last resort in California in the Kleiber and Eureka cases, 
supra, such “local option” action was properly and law¬ 
fully taken by a * 1 resolution” and under California law 
such “local option” action was not subject to the referen¬ 
dum right granted in the Charter. 

(g) Other cases cited by appellants. 

The case of Knowlton v. Hezrnalhalch, 89 P. 2d 1109, in¬ 
volved a resolution adopted by the city council providing for 
the erection of a city hall and followed the Hopping decision 
already distinguished, supra . In Dwyer v. City of Berke¬ 
ley, 200 Cal. 505, 253 Pac. 932, the city adopted an ordi¬ 
nance, as distinguished from a resolution, providing for an 
amendment to a zoning ordinance. The court held that the 
enactment of a zoning ordinance or an amendment of a 
zoning ordinance was a legislative act and was subject to 
referendum. The Dwyer case is of no assistance to the 
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Appellants here for the case of Essick v. City of Los An¬ 
geles, 34 Cal. 2d 614, 213 Pac. 2d 492, which was recently de¬ 
cided by the California Supreme Court, specifically pointed 
out that the zoning ordinance of the City of Los Angeles 
was the legislative act under which the City Council by 
resolution granted a variance from said ordinance, and the 
adoption of this resolution was held to be an administra¬ 
tive act and not subject to the referendum as provided in 
the specific sections of the Los Angeles charter here in¬ 
volved, i.e. sections 281 and 282. The case of Crieghton v. 
Manson, 27 Cal. 614, involved a resolution adopted by the 
Board of Supervisors of the City and County of San Fran¬ 
cisco providing for the grading of streets and which the 
board failed, as required by the charter, to submit to the 
president of the board for his approval. The court held the 
resolution was legislative in character and must be passed 
with the formality of an ordinance and be approved by the 
president of the board. The court also pointed out at p. 
629 “It is a general rule that the legislative department of 
a city government can act only through the medium of an 
ordinance unless the organic law specially provides another 
mode.” Here the organic law of the City of Los Angeles, 
i.e. city charter, does specially provide another mode. 

In Quinchard v. Board, 113 Cal. 664, 45 Pac. 856, the 
plaintiff sought a writ of certiorari to review an order of 
the Board of Trustees of Alameda providing for the im¬ 
provement of streets, the court held that the board acted 
in its legislative capacity in providing for such improve¬ 
ments and certiorari was not the proper remedy to review 
legislative enactments. Referendum was not involved. In 
Hyde v. Wilde, 51 CaL App. 82,196 Pac. 118, the court held 
that a city council, when improving streets under the 
authority of the Vrooman Act, the general law of the state 
under which cities were authorized to improve streets, was 
performing an administrative act, not legislative in char¬ 
acter, within the meaning of the constitutional provision 
reserving to the people the right to initiate and refer legis- 
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lation. In Chase v. Kalber, 28 Cal. App. 561,153 Pac. 397, the 
court held at p. 400 that “notwithstanding that resolutions of 
intention to establish grades or otherwise improve streets 
are of a legislative character, none of the steps necessary 
to be taken in proceedings for street improvement was in¬ 
tended by the people to come within either the power of the 
initiative or that of the referendum as delegated by the 
people through their constitution to the electors of munici¬ 
pal corporations.” 

The cases of People v. Reclamation District, 117 Cal. 114, 
48 Pac. 1016; People v. Sacramento Drainage Dist., 155 Cal. 
386, 103 Pac. 207, and Brooks v. Oaklcvnd, 160 Cal. 423, 117 
Pac. 433, do not involve the right of referendum and it is not 
disputed that the state legislature, as the Courts in each of 
the three cases pointed out, has the power by legislative 
action to create, control or dissolve such districts. 

The case of Farrell v. Board of Trustees of the City of 
Sacramento, 85 Cal. 408, 24 Pac. 868, did not involve refer¬ 
endum, but was an action to compel the city board of trustees 
to pay salaries of policemen, the court held that the state leg¬ 
islature could create offices, but here they had attempted to 
delegate this authority by “special act” and vest its power 
to appoint an officer in the city board and therefore the act 
was void and action for recovery of salaries could not be 
maintained. Humbert v. Dunn, 84 Cal. 57, 24 Pac. Ill, was 
an action to compel the comptroller of the state to pay $200 
claimed to be due petitioner as salary, the court held that 
the salary sought here constituted an “appropriation” 
within the meaning of Const. Cal. art. 4, § 22, which pro¬ 
vides that “no money shall be drawn from the treasury but 
in consequence of appropriations made by law.” There is 
no question raised in this case about referendum, nor does 
the case have any bearing on municipal law, in so far as the 
placing into effect of the “local option” provisions of the 
Housing and Rent Act of 1950 by the Ix>s Angeles City 
Council is concerned. 
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The case of Fall v. County of Sutter, 21 CaL 238 
did not involve the right of referendum, but held 
that the state could grant to a county the franchise to 
build a toll bridge, notwithstanding it had previously 
granted the right to plaintiff who had erected his 
toll bridge 600 feet beyond where the county intended 
to erect theirs. The state had complete authority to grant 
such a franchise and the courts could not interfere. County of 
Tulare v. County of Kings, 117 Cal. 195, 49 Pac. 8, likewise 
did not involve the referendum, but was an action by one 
county to recover from a new county, carved from the 
plaintiff county, its alleged share of the prior debt of the 
old county, and held that apportionment of debts as between 
counties was for the legislature to determine, and since 
they had not done so in creating the new county no re¬ 
covery could be had. 

McHenry v. Downer, County Tax Collector, 116 Cal. 20,47 
Pac. 779, did not involve referendum, but was an action to re¬ 
cover from the county tax collector taxes paid on shares of 
stock in a national bank, the court held for the plaintiff, and 
that the state legislature or county could not impose a tax on 
such shares of stock in national banks as “other personal 
property” while exempting from taxation like shares of 
state banks. The case of Blood v. McCarthy, 112 CaL 561,44 
Pac. 1025, did not involve the right to referendum, but held 
that the state legislature could by statute grant or delegate 
to the county the authority to redelegate to a private person 
the franchise to operate a toll road if said private person 
would keep said road in repair. 

These, then, are the cases claimed by Appellants to estab¬ 
lish “local law” in California in favor of their claim to a 
right to a referendum. It is obvious that Appellants are in 
error. 
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2. The Complaint Fails to Allege Any Facts Showing that 
Appellants Were Not Given a Full and Fair Public 
Hearing. 

The complaint alleges (Paragraph XV) that “no full and 
fair hearing was held with respect to decontrol,” that never 
“were the tenants of the City of Los Angeles accorded a 
public hearing on the question of decontrol,” and that 
never “-was a public hearing held in the City of Los An¬ 
geles concerning the matter of decontrol in the manner 
prescribed by law. ’ ’ 

These allegations of the complaint are of course mere 
conclusions of law which cannot strengthen the complaint 
in the absence of allegations of fact showing that what was 
alleged to have taken place in Los Angeles on July 28,1950, 
was not a proper public hearing and that Appellants have 
cause to complain therefrom. 33 
Turning to such allegations of fact we find the following: 

It is alleged “that on July 28, 1950, the City Council 
of the City of Los Angeles caused to be systematically ex¬ 
cluded from the hearing on the matter of decontrol TEN¬ 
ANTS AND OTHER PERSONS who desired to be present 
at said hearing for the purpose of voicing opposition to the 
aforementioned decontrol.” (Capitals supplied.) It will 
be noted that Appellants do not allege that ALL tenants 
and other persons opposed to decontrol were excluded from 
the hearing. The question arises: who, then, was excluded? 

33 Cf. Newport News Ship Building 4" Brydock Company v. Schauffler, 303 
U. S. 54 where in affirming dismissal of a complaint the Supreme Court 
of the United States said at page 57: “First. The Company insists that 
since the case was heard on motion to dismiss the bill which alleges 
that the Company is not engaged in interstate or foreign commerce and 
its relations to its employees do not affect such commerce, these allega¬ 
tions must be accepted as true. The motion admits as facts allegations 
describing the manner in which the business is carried on, but not legal 
conclusions from those facts. The allegations that interstate or foreign 
commerce is not involved are conclusions of law.” 

In Isbrundsen^Moller Co., Inc. v. United States, 300 U. S. 139, the Su¬ 
preme Court said in part at page 145: “Aside from the principle that if 
the order is justified by a lawful purpose, it is not rendered illegal by 
some other motive in the mind of the officer issuing it, the allegations 
of the complaint are mere conclusions unsupported by any facts pleaded 
and are, therefore, insufficient.” 
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Were any of the Appellants excluded? These questions are 
answered by the Appellants themselves when they allege 
as a fact (Paragraph XV) “that said City Councilmen re¬ 
fused to take or receive proferred testimony and evidence 
of plaintiffs and of other tenants PRESENT at said pur¬ 
ported hearing.” (Italics and capitals supplied) 

By what legal right do Appellants, who were admitted 
to the hearing, complain about alleged treatment extended 
to persons not parties to this action? Needless to say, Ap¬ 
pellants do not pretend to represent all the tenants in the 
City of Los Angeles. By what legal right do Appellants 
seek the aid of this Court to redress alleged wrongs to third 
parties when said third parties do not complain to the 
Court? “However clearly a complaint or petition shows 
the existence of a right of action in favor of somebody who 
did not file it, a demurrer ... should be sustained to it if it 
fails to state a cause of action in favor of the party or par¬ 
ties in whose name it is filed.” Higgins v. Swygman, 194 
Ind. 1, 7,141 N. E. 788. “It is incumbent upon plaintiff to 
allege sufficient facts to show that he is concerned with the 
cause of action averred, and is the party who has suffered 
injury by reason of the acts of defendant. In other words, 
it is not enough that he alleges a cause of action existing 
in favor of someone; he must show that it exists in favor 
of him self.” 49 Corpus Juris 140. 

The statement of Mr. Chief Justice Vinson in Larson v. 
Domestic & Foreign Commerce Corp., 337 U. S. 682 at 
page 693, is quite in point here: 

“ ... It is a prerequisite to the maintenance of any 
action for specific relief that the plaintiff claim an in¬ 
vasion of his legal rights , either past or threatened. He 
must, therefore, allege conduct which is illegal in the 
sense that the respondent suggests. If he does not, he 
has not stated a cause of action. This is true whether 
the conduct complained of is sovereign or individual 
In a suit against an agency of the sovereign, as in any 
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other suit, it is therefore necessary that the plaintiff 
claim an invasion of his recognized legal rights. If he 
does not do so, the suit must fail even if he alleges that 
the agent acted beyond statutory authority or uncon¬ 
stitutionally.’ ’ (Italics supplied) 

Appellants next make the allegation of fact that “the said 
City Councilmen refused to take or receive proferred testi¬ 
mony and evidence of plaintiffs and of other tenants pres¬ 
ent at said purported hearing.” It is submitted that this al¬ 
legation exposes the basic defect in Appellants’ charge that 
the City Council adopted its resolution of decontrol in vio¬ 
lation of the Housing and Rent Act because it reveals Ap¬ 
pellants’ present attempt to completely misunderstand the 
term public hearing as used in the so-called local option pro¬ 
vision of the Act. In requiring that a public hearing be 
had by the local governing body on the question of decon¬ 
trol Congress did not intend a hearing in the constitutional 
meaning of that term, i.e., a hearing with the right to pre¬ 
sent evidence on one’s behalf through one’s own witnesses, 
to cross examine opposing witnesses and to have counsel 
argue the significance of the law and the evidence. 

In Silver Burdett Co. v. State Board of Education of 
California , 36 Cal. App. 2d 714, 98 P. 2d 533, a state 
statute provided that “the state board of education must 
give the state curriculum commission a public hearing before 
making any adoption of text-books for use in the elemen¬ 
tary schools of this state.” In an action for a writ of man¬ 
damus to compel the secretary of the state board of educa¬ 
tion to sign a certain written contract with plaintiff it was 
contended that the petition failed to allege that the state 
curriculum commission had been given a “public hearing” 
by the board of education pursuant to the statute. The 
Court stated in part at page 536: 

“ . . . The term ‘public hearing’ has been defined in 
various ways and its meaning no doubt varies depend¬ 
ing upon the subject of the hearing, the nature of the 
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board or person holding the hearing and nature of the 
board or person to be heard. It has been said that the 
meaning of a word may vary and so too may the mean¬ 
ing of a combinations of words. In Towne v. Eisner, 
245 U. S. 418, at page 425, 38 S. Ct. 158,159, 62 L. Ed. 
372, L. R. A. 1918 D, 254, the Court, speaking through 
Mr. Justice Holmes, said, ‘a word is not crystal, trans¬ 
parent and unchanged, it is the skin of a living thought 
and may vary greatly in color and content according 
to the circumstances and the time in which it is used.’ 
In the present case, the term 4 public hearing’ was not 
used with respect to a proceeding in which the consti¬ 
tutional rights of any person might be affected. The 
subject before the board of education was the adoption 
of text books for use in the public schools and no ques¬ 
tion of the right of any person to life, liberty or prop¬ 
erty was involved. For this reason, many of the author¬ 
ities defining ‘public hearing’ cannot be considered in 
point.” 

It is assumed that not even Appellants herein will con¬ 
tend that they or anyone else have a constitutional right to 
rent control. 34 If then, Congress did not intend that a con¬ 
stitutional hearing be had on the issue of rent decontrol 
the question arises as to what type of public hearing it did 
intend. 

This Appellee urges that what Congress intended was the 
type of public hearing commonly associated with the action 
of local governing bodies whereby, prior to action, the local 
governing body may receive the benefit of the views and 
opinions of those who may entertain views and opinions and 
desire to express them. If a sufficient number of citizens 
dislike the subsequent action taken their remedy for the 
rejection of their views is the election of a new governing 
body. 


34 Cf. Bowles v. Willingham, 321 XT. S. 503, 519 where it is made clear that 
Congress u ... is under no constitutional necessity of providing a system 
of price control...” or rent control. 
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We have a description of such type of local public hearing 
—the type intended by Congress herein—in Stanford v. 
Summers, 157 Misc. 698, 284 N. Y. S. 840, affirmed 247 App. 
Div. 627, 288 N. Y. S. 921, where the City Home Rule Law 
of the City of Buffalo provided as follows: 

67. Public Hearing on Local Laws. No local law 
shall be approved by the mayor until a public hearing 

has been had thereon before the mayor after the pub¬ 
lishing of a notice of such hearing once in one or more 

daily newspapers published in the city designated by 
the mayor ... at least five days before the hearing. ,, 

As to such public hearing the court stated: 

“ ... the purpose of public hearing is to enlighten the 
mayor as to the views of private individuals and groups, 
and ... in the final analysis the mayor has the power 
to disregard any and all views so expressed at such 
public hearing.” (Italics supplied.) 

In Pillion v. Magee, 175 Misc. 698, 25 N. Y. S. 2d 82, the 
Court stated at p. 83: 

“In a city where the Mayor has no veto power, Section 
13 of the City Home Rule Law Requires the local leg¬ 
islative body to hold a public hearing before any local 
law is enacted. This requirement but emphasizes the 
legislative intent that the public shall have an oppor¬ 
tunity to express their views before the proposed leg¬ 
islation becomes a law.” (Italics supplied.) 

This Appellee urges that the type of public hearing re¬ 
quired by Congress to be held by the local governing body 
on the question of the decontrol of rents was simply such a 
hearing as would allow the local governing body the bene¬ 
fit of the expression of views of the people of the city. Such 
a hearing is of course entirely different from one in which 
rules of evidence in some form or another are applicable 
and where evidence is offered by opposing parties. 
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It is interesting to observe that Appellants themselves, 
perhaps unconsciously, feel that the true nature of the 
public hearing here in question is simply that of providing 
the citizens with an opportunity to express their position 
on the proposed action before the City Council. In Para¬ 
graph XV of the Complaint plaintiffs make the allegation 
that “the City Council of the City of Los Angeles did not 
accord to persons (Sic) who desired to be heard that op¬ 
portunity to voice their position against decontrol.’’ (Italics 
supplied.) Again in Paragraph XV of the complaint 
plaintiffs allege that “the City Council . . . systematically 
excluded from the hearing on the matter of decontrol ten¬ 
ants and other persons (Sic) who desired to be present at 
said hearing for the purpose of voicing opposition to the 
aforementioned decontrol. ’ ’ (Italics supplied.) 

Thus at a public hearing, the purpose of which is the ex¬ 
pression of public opinion, Appellants allege no illegality 
on the part of the City Council by claiming that “testimony 
and evidence” was rejected. It seems unnecessary to ob¬ 
serve that Appellants do not allege or complain that any 
“testimony and evidence” of those in favor of decontrol 
was received by the City Council. Also, Appellants did not 
allege what the particular testimony was which they offered 
and which was rejected so that this Court is unable to deter¬ 
mine whether it was relevant and material testimony or 
irrelevant or cumulative. Without such an allegation the 
Appellants have not shown any injury to them by the re¬ 
jection of the alleged testimony. 

In Brutsche v. Town of Coon Rapids , 223 Iowa 487, 272 
N. W. 624, the City Council refused to admit evidence during 
a hearing required by State Statute for the purpose of hear¬ 
ing objections by those interested in contracts for the con¬ 
struction of a municipal light plant. In affirming the denial 
of an injunction (sought on the ground that the required 
hearing was not held) the Supreme Court stated at p. 631: 

“The property owners’ objections were in writing. 

These people had a right to object, and they were en- 
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titled to be beard. Tbe town of Coon Rapids gave them 
that right. Tbe objectors exercised that right by filing 
their written objections; by employing able counsel, 
who went with them to the meeting and there orally 
objected. They then asked permission to offer evidence 
to sustain the allegations of their written objections. 
“The council knew what the objections were; it wasn’t 
necessary to offer evidence to sustain these objections. 
How could a city council listen to evidence and pass 
upon same f Would it be required to listen to the evi¬ 
dence of each and every one of the two hundred objec¬ 
tors? Would each objector be entitled to an expert to 
tear apart the 63-page specifications and to point out 
wherein they were wrong? Would the council have the 
right to limit the evidence to one or two objectors? 
Could it limit the cross examination, or was it forced 
to sit there and listen to the unlimited evidence which 
might have been offered? If it was, it would still be in 
session, and the abstract in this case, instead of consist¬ 
ing of only 531 pages, might have run a close second to 
the abstract of 4,000 pages now on file in this court in 
another case. There is nothing contained in the Sim¬ 
mer Law that requires the hearing of evidence.” (Ital¬ 
ics supplied.) 

The nature of the public hearing held by the City Council 
and as intended by Congress nullifies Appellants’ com¬ 
plaint that “the City Council. .. did not accord to persons 
(Sic) who desired to be heard the opportunity to voice their 
position against decontrol . . . (Paragraph XV). While 
this allegation as to wrongs done to persons who are not 
plaintiffs herein and who are not complaining to this Court 
has been disposed of supra, it is appropriate to recall the 
language of Mr. Justice Holmes in Bi-Metallic Investment 
Co. v. State Board of Equalization, 239 U. S. 441: 

“The question then is whether all individuals have a 
constitutional right to be heard before a matter can be 
decided in which all are equally concerned ... 
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“Where a rule of conduct applies to more than a few 
people it is impracticable that everyone should have a 
direct voice in its adoption. The Constitution does not 
require all public acts to be done in town meeting or 
an assembly of the whole . . . There must he a limit to 
individual argument in such matters if government is to 
go on.” (Italics supplied.) 35 

Both Chicago Junction Case, 264 U. S. 258 and 
Morgan v. United States, 298 U. S. 468, relied upon by Ap¬ 
pellant, are not in point for the reason that each of those 
cases involved a quasi-judicial proceeding concerning prop¬ 
erty rights of the litigants. Consequently a hearing with all 
the elements required by due process was necessary. As 
stated supra Appellants have no constitutional right to rent 
controls. 

There is also the significant fact that Appellants do not 
allege that they filed any objections or protests with the 
City Council of Los Angeles against the type of public 
hearing which was announced and which was held by the 
City Council or that they were denied an opportunity to file 
or make such objections or protests. 

In Natural Gas Pipeline Co. v. Slattery, 302 U. S. 300, 
310-312 the court applied the rule that equitable relief should 
be denied when complainant has failed to exhaust adminis¬ 
trative remedies by asking the administrative agency in 
question for the relief sought from the court. The Court 
said in part (p. 311): 

“_But there are cogent reasons for requiring resort 

in the first instance to the administrative tribunal when 
the particular method by which it has chosen to exer¬ 
cise authority, a matter peculiarly within its compe¬ 
tence, is also under attack, for there is the possibility 

35 The certified copy of the minutes of the public hearing before the City 
Council of Los Angeles on July 28, 1950 (Exhibit 3, Nordstrom Affi¬ 
davit) shows that 16 persons were heard by the Council speaking 
against decontrol of rents and 13 persons were heard speaking in favor 
of decontrol. Most of these 29 persons who were heard represented 
several thousand other people. 
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of removal of these issnes from the case by modification 
of its order. Here the Commission had authority to 
pass upon every question raised by the Appellant and 
was able to modify the order. In such circumstances 
the trial court is free to withhold its aid entirely until 
administrative remedies have been exhausted.” 36 

So here the questions as to the kind and extent of the 
evidence, disqualification for pre-determination, and extent 
and kind of hearing set forth in paragraph XV of the Com¬ 
plaint are all questions which could have been raised before 
the City Council of Los Angeles. Failure to raise these 
questions is certainly a failure to exhaust administrative 
remedies. The City Council is the only body which can do 
anything about these matters and it was not given an oppor¬ 
tunity to do so. 

Appellants have, therefore, not stated a claim for relief 
showing a legal wrong to Appellants from a violation of the 
public hearing requirement of the Housing and Rent Act 
because: 

(1) the claim of injury based upon alleged exclusion 
from the public hearing before the City Council relates 
to persons who are not Appellants herein. 

(2) the alleged rejection of Appellants’ testimony 
and evidence by the City Council does not constitute 
a legal wrong in view of the nature of the public hear¬ 
ing required by the Act, which hearing is for the pur¬ 
pose of receiving the views of persons rather than tes¬ 
timony and evidence. Assuming the City Council was 
bound to receive and pass upon evidence Appellants 
have not alleged that the exclusion of evidence was 
prejudicial to them nor have they alleged the nature 
of the evidence so as to show its admissibility, material¬ 
ity and relevancy. 

56 Cf. Goldsmith v. United States Board of Tax Appeals, 270 U. S. 117 
where relief was denied to a plaintiff who had not asked the Board 
against which he complained for the relief sought in court even though 
the Board’s statutory powers and rules did not expressly give the 
plaintiff a right to make such a request. 
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(3) Appellants’ conclusions of law as to their being 
deprived of a proper hearing are not accompanied by 
any allegations of fact such as would support their 
conclusions. 

3. If Statements Were Made by Coundlmen aft to Their In¬ 
tentions Prior to the Public Hearing Such Statements 
Are Not a Violation of Due Process Under the Facts 
Herein and the Allegations of Pre-determination Are 
Without Merit. 

Appellants contend in Paragraph XV of the Complaint 
that the President of the City Council made certain state¬ 
ments prior to the holding of the public hearing showing 
the Council had predetermined the matter. This is denied 
by the Affidavit of the President of the City Council, Mr. 
Harold A. Henry, filed herein and the affidavits of 10 mem¬ 
bers of said Council also filed herein in support of the Mo¬ 
tion to Dismiss. Assuming arguendo, however, that the 
allegations were true, it is submitted that Appellants were 
not thereby denied due process. 

This same contention as to prejudging the issues has been 
universally rejected by the courts in numerous decisions on 
the ground that the “rule of necessity” requires that a body, 
charged with prejudging the issues to be determined by it, 
must proceed with the case when there is no other body 
which can legally decide those issues or when there is no 
statutory procedure allowing for the substitution of any in¬ 
dividual member of the judicial or quasi-judicial body who 
has been accused of bias, interest or of having prejudged 
the issues. 

In Marquette Cement Manufacturing Co. v. Federal 
Trade Commission, 147 Fed. 2d 589, the Court had 
occasion to apply the rule of necessity under the 
following circumstances: The cement company, after 
having participated in a hearing before the Commission for 
the purpose of determining the legality of the Company’s 
basing point price system, charged the members with hav- 
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ing prejudged the issue involved, in that both before and 
after the proceeding was instituted the members of the 
Commission had gone on record as being of the opinion 
that the basing point price system, as used by the Cement 
Company and others in the industry, was illegal. The 
Circuit Court of Appeals, in rejecting the contention that 
the Commission should have disqualified itself from decid¬ 
ing the case, stated in part at page 593: 

“Closely akin to the legislative discretion theory is one 
sometimes referred to as ‘the rule of necessity.’ This 
rule is applicable upon attempts to disqualify both 
courts and administrative agencies. In Montana Power 
Co. v. Public Service Commission , D. C. 12 F. Supp. 946, 
it was sought to disqualify a member of a state adminis¬ 
trative agency because such member had prejudged the 
case prior to hearing. The court cites numerous cases 
to the effect that a member of an administrative agency 
is not subject to disqualification in the absence of a 
statutory provision conferring such right. The court 
applied ‘the rule of necessity,’ at page 949, quoting from 
R.C.L.: 

“ ‘The true rule unquestionably is that wherever it 
becomes necessary for a judge to sit, even where 
he has an interest, if no provision is made for 
calling another in, or where no one else can take his 
place, it is his duty to hear and decide, however dis¬ 
agreeable it may be.’ 

“In Brinckley v. Hassig, 10 Cir., 83 F. 2d 351, the court 
also applied the rule to a state administrative agency, 
and in so doing stated, at page 357: 

“ ‘From the very necessity of the case has grown 
the rule that disqualification will not be permitted 
to destroy the only tribunal with power on (sic) the 
premises.’ 
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“In the recent case of Loughran v. Federal Trade Com¬ 
mission 8 Cir., 143 F. 2d 431, one of the points relied 
upon was that the Commissioners had disqualified 
themselves from sitting as an impartial, fact finding 
body. While the conrt appears to have disposed of the 
contention largely on the premise that the attack upon 
the Commission was not timely, it also pointed out at 
page 433: 

“ ‘. . . the Federal Trade Commission Act estab- 
fishes the composition of the Commission and con¬ 
tains no provision for change of venue. The ‘ stern 
rule of necessity’ required the Commission to act 
in the proceeding.’ (Citing cases) 

“In United States v. Morgan, 313 U. S. 409, 61 S. Ct. 
999, 85 L. Ed. 1429, it was sought to disqualify the 
Secretary of Agriculture on the ground that he had 
prejudged the issue for decision. After pointing out that 
none other than the Secretary had legal authority to 
make the order in controversy, the court stated at page 
421 of 313 U. S., at page 1004 of 61 S. Ct. 

“ ‘Plainly enough, when it was thus suggested 
that he create a situation in which no order could 
be made, the Secretary was offered no escape from 
his duty even had he preferred to consult the com¬ 
forts of personal convenience.’ ” 

The above ruling was expressly upheld in similar lan¬ 
guage by the United States Supreme Court in Federal 
Trade Commission v. Cement Institute, 333 U. S. 683. Other 
cases holding to the same effect include Camienetti v. Pac. 
Mutual Life Insurance Co., 22 Cal. 2d 344, 139 Pac. 2d 
908; Korney v. New York State Civil Service Commis¬ 
sion, 190 Misc. 944, 77 N. Y. S. 2d 8; Scanell v. Wolf, 86 
CaL App. 2d 489,195 Pac. 2d 536; Mayor of City of Everett 
v. Superior Court, 324 Mass. 144, 85 N. E. 2d 214. 
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It should be noted that there is no provision in the Fed¬ 
eral Rent Control Act or in the local law of the City of 
Los Angeles providing for the substitution of any member 
of the City Council in any proceeding as to which such mem¬ 
ber has allegedly prejudged the issues, or shown bias or 
prejudice. 

The rule of necessity aside, appellants do not allege that 
the “announcement,” if any, by the President of the City 
Council in any way prejudiced their rights. For example, 
it is also alleged that one member of the City Council, prior 
to the commencement of the hearing, announced that he was 
going to vote in favor of decontrol. If this Councilman had 
been disqualified by reason thereof, the vote, alleged in the 
complaint as ten to four in favor of decontrol, would have 
been nine to four in favor of decontrol; if a substitution 
had been made for said Councilman and the substitute had 
voted against decontrol the vote would have been nine to 
five in favor of decontrol. Clearly, appellants ’ rights were 
not prejudiced by the alleged pre-announced vote. 

But assuming that appellants’ rights were prejudiced by 
the City Council’s having prejudged the issue the complaint 
is fatally defective on this point because it is not alleged 
that appellants protested such predetermination at any time 
prior to or during the hearing nor is it alleged that appel¬ 
lants did not have the opportunity to make such protest. 
Assuming that local law provided a method by which mem¬ 
bers of the City Council who had allegedly predetermined 
the issue of decontrol could be replaced, it is urged that 
Appellants ’ failure to raise before the City Council the mat¬ 
ter of its disqualification prevents their present attempt 
to raise it. The same rule applicable to judges is believed 
applicable herein. “A taut prorogation is inferred against 
a plaintiff who brings his cause before a judge who is known 
to him to be disqualified to try it, and against a defendant, 
who, knowing the existence of just grounds of recusation, 
appears and without objecting offers defenses in the cause, 
either dilatory or peremptory.... If the facts are known to 
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the party recusing, he is bound to make his objection before 
issue joined, and before the trial is commenced; otherwise, 
he will be deemed to have waived the objection in cases 
where a statute does not make the proceedings void. . . . 
After a trial has been commenced, no attempt to recuse a 
judge will be listened to, unless it is shown affirmatively that 
the party was not aware of the objection, and was in no 
fault in not knowing it. 9 ’ Moses v. Julian, 45 N. H. 52, 84 Am. 
Dec. 114. The complaint herein shows on its face 
that Appellants knew of the alleged predetermination by the 
City Council prior to the commencement of the hearing, so 
that for the reasons stated the allegation in question is 
without substance. 37 

Appellants rely upon N. L. R. B. v. Phelps, 136 F. 2d 562, 
for the proposition that a hearing by biased city councilmen 
is not due process of law. But that case is authority for 
the rule relied upon by Appellee-Intervenor to the effect 
that, having failed to make objection before the City Council 
on the ground that certain members thereof were biased, 
Appellants have waived any right to object which they may 
have had. In the Phelps case, which involved the partiality 
of a hearing examiner, the parties who had charged the ex¬ 
aminer with bias and prejudice had raised this point by a 
motion addressed to the examiner requesting that he dis¬ 
qualify himself. The court stated in part: 

“... The Board brushed the complaint against the ex¬ 
aminer aside with the bare statement that it had reached 
the conclusion that there was neither bias or prejudice 
on the part of the examiner which affected the fairness 
of the hearing according to respondents, and it cited 
authorities in support of that view. They do not sup¬ 
port it, they support a contrary view. They determine 
that if a litigant feels that the examiner is prejudiced, 
he should move his disqualification, and that, failing to 

37 Cf. Natural Gas Pipe Line Co. v. Slattery, supra, where failure to raise 
questions raised in court before an administrative agency which could 
have passed upon them was held to require dismissal of the complaint. s 
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so move, he should not be heard to complain after the 
hearing has been completed, ...” (Italics supplied.) 

No more need be said concerning Moore v. Dempsey, 261 
U. S. 86, cited by Appellants for the principle that a hear¬ 
ing must be real and not a sham, than that it involved a trial 
on a charge of murder in the first degree, the judge and 
jury apparently arriving at a conviction through an “irre¬ 
sistible wave of public passion against the defendants”. 
We quite agree with the decision therein but find nothing 
in it which in any way supports Appellants’ contentions. 
If indeed there was any “irresistible wave of public pas¬ 
sion” prevalent in connection with the public hearing in¬ 
volved herein, it would have been on the side of Appellants 
if we are to believe their claims that hundreds of thousands 
of tenants in the City of Los Angeles were opposed to the 
action taken by the City Council in decontrolling rents. 

4. The Complaint Does Not Allege a Cause of Action Against 
the Housing Expediter When it Merely Claims His Ac¬ 
quiescence or Approval of the Alleged Illegal Action 
of the City Council but Does Not Set Forth a Specific 
Claim of an Express Duty He is Required by Statute to 
Perform Which such Acquiescence or Approval Would 
Violate. 

The complaint herein does not state a cause of action 
against the Appellee Housing Expediter as it sets forth no 
specific statutory duty or limitation he has violated. 

As Mr. Chief Justice Vinson said in part in the Larson 88 
case at pages 687-690: 

“It is important to note that in such cases the relief 
can be granted, without impleading the sovereign, only 
because of the officer’s lack of delegated power. A claim 
of error in the exercise of that power is therefore not 
sufficient. And, since the jurisdiction of the court to 
hear the case may depend, as we have recently recog- 


38 Larson v. Domestic & Foreign Corp., 337 U. S. 682. 
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nized upon the decision which it ultimately reaches on 
the merits, it is necessary that plaintiff set out in his 
complaint the statutory limitation on which he relies 
(Italics supplied.) 

The Complaint sets forth the statute here involved which 
only specifically requires that the Expediter “shall” decon¬ 
trol rents “upon receipt” of a resolution such as the one in 
the instant case. All the Complaint alleges is that the City 
Council of Los Angeles violated its statutory duty and that 
the Expediter threatens to approve or acquiesce in said vio¬ 
lation. No allegation is made in the Complaint that the Ex¬ 
pediter has the duty of making the findings now asserted 
by the Appellants’ in their brief as the Expediter’s duty. 

That Appellants themselves realize this failure to state a 
cause of action against the Expediter is shown by their 
analysis of the Complaint in their brief and their attempts 
to allege duties and violations thereof in their brief to fill in 
this defect in the Complaint itself. 

Page one of the Appellants’ brief states two questions 
which are the primary basis of their Complaint They are: 
“3. Whether the resolution certified to the Expediter was 
‘adopted ... in accordance with applicable local law’ ” 
and “4. Whether the complaint adequately alleges that the 
resolution was not ‘based upon a finding . . . reached as a 
result of a public hearing’ that rent control was no longer 
necessary”. In explaining the complaint on pages 2 and 3 
these two alleged violations of the Housing and Rent Act 
of 1950 by the City Council of Los Angeles are called the 
principal basis of the complaint and are set forth in detail 
A violation of such a specific statutory mandate by the Ex¬ 
pediter is not there claimed—nor is it claimed in the com¬ 
plaint. All the complaint says about the Expediter is found 
in paragraphs XVIII-XXI where it is alleged he is threat¬ 
ening to approve or acquiesce in these alleged violations 
by the City Council of Los Angeles already shown to be 
without merit in this brief. 
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On page 6 the heading of the first section of the argument 
is “The Housing Expediter may terminate rent control in 
a city only if the decontrol resolution meets the require¬ 
ments of the statute.” No one has ever contended that the 
resolution itself adopted by the City Council herein does not 
comply with the Act on its face, so obviously Appellants do 
not mean what they say. The brief then says: “ We contend 
that the Expediter may exercise the authority thus con¬ 
ferred upon him to terminate rent control (i.e., he ‘shall 
terminate . . . upon receipt of a resolution . . .’) in a city 
only if he finds that the decontrol resolution complies in 
every respect with these two requirements,’’ i. e., the re¬ 
quirements set forth in questions 3 and 4 quoted above. The 
Complaint does not allege any duty to make such a finding 
or any violation of that duty by the Expediter and if such 
a violation is essential to Appellants cause of action, as this 
Appellee-Intervenor believes it is, the complaint is totally 
defective. 

On page 9 of their brief Appellants say “The Expediter’s 
only function under the statute is to determine whether the 
resolution meets the requirements of local law and whether 
it is based upon a finding reached as the result of a public 
hearing.” Yet, and again the Complaint alleges no such 
duty or statutory limitation on the decontrol function of the 
Expediter and the Complaint alleges no violation of any 
such duty by the Expediter. As just stated above all the 
Complaint alleges is that the Expediter threatens to ap¬ 
prove or acquiesce in the alleged action of the City Council 
of Los Angeles by doing the exact thing the statute says he 
“shall” do i.e. “terminate” rent control “upon receipt” of 
the resolution here involved. 

Aside from the defect in the complaint, this Appellee- 
Intervenor submits that complete review of local action by 
the Housing Expediter not only runs counter to the legisla¬ 
tive intent heretofore considered but also is against all prac¬ 
tical considerations. If the Expediter is to review local ac¬ 
tion when the decontrol resolution is proper on its face, on 
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what record is he to determine whether there has been a 
proper public hearing and that local law has been complied 
with? Is the Expediter to conduct an elaborate investiga¬ 
tion and hearing to determine whether so-called statutory 
prerequisites have been met? Must every city wishing to 
decontrol be faced with possibility of a protracted hearing 
in Washington before the Expediter to determine the pro¬ 
priety of any action taken by a local governing body? Is 
the Expediter equipped and capable of looking into the 
manifold ramifications and facets of “applicable local law”, 
whether certain tenants and other persons were not heard 
at a hearing and whether they should have been heard. Is 
the Expediter to determine whether a City Council properly 
received or rejected certain evidence? Is the Expediter 
to decide whether members of a city council predetermined 
the issue of decontrol? If so how is he to probe their 
minds? Is the Expediter to be bound by any statutory 
standards and if so what are they? Appellee submits that 
the questions propounded rebut the argument that “re¬ 
view” by the Expediter is mandatory under this short-term 
legislation. If such a review were intended, then Congress 
indeed did a vain and idle thing in providing for local option 
relative to decontrol prior to December 31,1950. The mere 
possibility of such an investigation and determination by 
the Housing Expediter would effectively ham-string any 
local action. The legislative history heretofore reviewed 
herein certainly indicates no congressional intent to allow 
such review by the Expediter. 

Obviously, Appellants are relying upon that which they 
wish the complaint had said rather than what it actually 
alleges. 

They do not allege that the Expediter has been asked by 
them to perform what they conceive to be his statutory 
duty. 39 In effect what the Appellants are now doing is claim¬ 
ing an administrative remedy and admitting that they failed 

39 Cf. Liehter v. United States, 334 17. S. 742, 792; Myers v. Bethlehem 
Shipbuilding Corp., 303 U. S. 41, 50-51, footnote 9. 
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to exhaust it—a usual reason for denying extraordinary 
equitable relief. 40 

The Complaint states no cause of action against the Ex¬ 
pediter and should be dismissed. 

m. CONCLUSION. 

For the reasons given herein the judgment of the District 
Court should be affirmed. 
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